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Defendant

Decision and Order

JUAN M. MERCHAN, AJ.S.C..
Defendant’s motions are decided as follows:

On Seprember 29, 2023, Defendant Donald J. Trump (hereinafter “Defendant”) filed
omnibus motions seeking vatious forms of relief including dismissal of the indictment on the
grounds that the charges are legally defective and because of preindictment delay. Defendant also
demands a more robust bill of particulars. The People responded on November 9, 2023,
Defendant’s reply was filed on November 21, 2023 and the People’s sur-reply on November 27,
2023,

The Pcople presented evidence to the Grand Jury that between August 2015 and December
2017, Michael Cohen (“Cohen”), a lawyer who worked for the Trump Organization and also held
the role of Defendant’s Special Counsel, paid $130,000 to Stormy Daniels (also known as Stephanie
Clifford hereinafter “Daniels”) prior to the 2016 presidential election. The payment was part of an
agreement between Defendant and Daniels whereby Daniels agreed to not publicize information [
about a sexual encounter she had with the Defendant. Defendant was concerned about the
negative impact that information could have on his campaign for President of the United S[atcs.‘

By way of background, on or about August 2015, Defendant met with Cohen and David

1 “hi X 1 3 £ erica Me 12 cor horated
Pcckcr (“]’ecker”) thcn Chaxrman and Cthf h}\CCUUVC Ofﬁcel Of 1\1nu,1c'1 l\ICdl’l In P
>

e Grand Jury Minutes and accompanying ex'hibits',
tion, Defendant’s Affidavit n
the People’s Memaranduim of
her Conroy

le's Sur-Reply, and

! llowing allegations are taken from a review of th : !
Dgf]eenfgant’s I\jemo%andum of Law in Support of}Donalclt J'. Trumfp sdoe)r::;b::plno
Support of his Omnibus Motion and accompany!ng exhibits, Defen e eXhibitS, it
Law in Opposition to Defendant’s Omnibus Mqtlon and accomplan(\)/miibus Mo;ion i
Affirmation in Support of the People’s Opposition to Defendant’s A

the Statement of Facts accompanying the Indictment.
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(“;\I\Il”)z. Defendant, Cohen, and Pecker came to an agreement that AMI would assist Defendant
with his campaign for president by alerting Cohen if any potentially negative story about the

Defendant was discovered so that a plan could be implemented to prevent its publication. The

agreement was communicated to Dylan Howard (“Howard™), then AMI’s Chief Content Officer |

and Editor-in-Chief of the National Enquirer.

As agreed, on or about June 2016, Howard alerted Cohen about a woman named Karen
McDougal (“McDougal™), who alleged that she had an extramarital relationship with Defendant.
Defendant directed Cohen to purchase the information from McDougal to prevent the story’s
publication. Subsequently, AMI paid McDougal $150,000 with the understanding that Defendant,
or the Trump Organization, would reimburse AMI. The payment to McDougal was recorded in
AMP’s books and records as a promotional expense and paid out of Pecker’s AMI budget. This
was vital in executing the plan to keep McDougal’s information, as well as payment for said
information, out of the public’s eye. By keeping the payment in the president’s budget, Pecker was
able to "avoid approval requirements that would have applied had the pavment been accurately
recorded.” People’s Opposition to the Defendant’s Omnibus Motion (hercinafter “People’s
Opposition) at pg. 4.

Thereafter, Defendant and Cohen discussed how the rights to the McDougal story could
be purchased from AMI and how AMI would be paid. After the conversation, and further
discussion with then Trump Organization Chief Financial Officer, Allen Weisselberg
(“Weisselberg”), Cohen created a shell company calied Resolution Consultants 1LILC. On or about
September 30, 2016, Cohen and Pecker came to an agreement that AMI would be paid $125,000
from Resolution Consultants LLLC, in exchange for the rights to McDougal’s story. An invoice was
created which described this payment as “advisory services.”

On or about October 10, 2016, Cohen spoke with Keith Davidson (“Davidson”), then the
attorney for Daniels, about Daniels’ sexual encounter with Defendant. At Defendant’s direction,
Cohen and Davidson agreed that Daniels would keep the information about the encounter with
Defendant concealed, out of the public’s eye, in exchange for $130,000. As with the McDougal
agreement, Cohen discussed payment for the Daniels agreement with Weisselberg. After this
discussion, Cohen agreed he would pay Ms. Danicls after confirming that Defendant would

reimburse him. To execute the transaction, Cohen opened a bank account in the name of Essential

2 AMI, currently named A360 Media, LLC, was a publisher of magazines, including the National Enquirer.
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Consultants 1.1.C. He transferred $131,000 into the account from his personal funds and then wired
Davidson $130,000 from the Essential Consultants account.

On or about January 2017, Defendant, Weisselberg and Cohen agreed that Cohen would
be paid a total of $§420,000 to reimburse him for the payment to Daniels. The total represented a
$60,000 year end bonus to Cohen for his work at the Trump Organization in 2016, the $130,000
payment he made to Daniels, a $50,000 payment to Cohen for expenses he claimed he incurred
working on Defendant’s campaign and an additional $§180,000 to ensure Cohen was fully
reimbursed after taxes. It was agreed that the $420,000 would be paid in installments on invoices
Cohen would periodically send to Defendant through the Trump Organization for alleged legal
services rendered. On or about February 2017, the Defendant and Cohen met to formalize this
arrangement.

From February 2017 through December 2017, Cohen submitted invoices to the Trump
Organization as pert the agreement with Defendant. This included eleven invoices that were
addressed to Weisselberg. The invoices were assigned a general ledger code and entered into the
Trump Organizaton’s detail general ledger. Checks were then generated and sent to Cohen. The
first check, which was signed by Weisselberg and Liric Trump, and the second check, which was
signed by Weisselberg and Donald Trump Jr., were paid from the Trump Revocable Trust. The
remaining nine checks were signed by the Defendant and paid from his personal bank account.

On March 30, 2023, the Defendant was indicted by a Grand Jury on thirty-four counts of
Falsifying Business Records in the First Degree in violation of Penal Law § 175.10 (herenafter

“PL.”). The invoices, dctail general ledger entrices and checks form the basis of the thirty-four counts

in the indictment.

1. PRE-INDICTMENT DELAY
Defendant moves to dismiss the indictment on the grounds that he was prejudiced as a
result of alleged pré—indictmcm delay. In the alternative, Defendant seeks a Singer hearing to
determine whether the delay between the commission of the alleged crimes and his arrest violated
his Due Process rights. Pegple v. Singer, 44 N.Y.2d 241 [1978]. For the reasons set forth below, this

branch of Defendant’s motion is denied.

When considering pre-indictment delzy, a court must analyze five factors: (1) the extent of

the delay; (2) the reason for the delay; (3) the nature of the undetlyving charges; (4) the length of any

pre-trial incarceration; and (5) whether there is any indication that the defense has been impaired
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by the delay. People v. Taranovich, 37 NY2d 442 (1975]; Peaple 1. Wiggins, 31 NY3d 1 [2018]. A Singer
hearing can be dented at the discretion of the court wh en, among other factors, there is no showing
of prejudice to the Defendant and the court finds a sufficient basis for the delay. People r. Lopez, 15
AD3d 232 [1st Dept 2005]; Peaple v. McCollongh, 198 AD3d 1022 [3rd Dept 2021).

Defendant contends that the extent of the delay and the purported reasons favor dismissal.
He argues that the Peoplc’s mvestigation, which began 1n and around 2018 and culminated with
the March 30, 2023 Indictmen: tesulted in such a significant delay that it alone warrants dismissal.

Defendant cites People 1. Regar, 39 NY3d 459 [2023]

a four year delay resulted in dismissal); Szuger,

/
:\4211'}( slav ree sl % e B e P § . . .
( nth delay resulted in dismissal); Wiggins, (a sis year delay resulted in dismissal) and Peopte 1.

Mgyl BR o i 1 1
Comsart, 58 NY2d 62 [1982] (a five year delay sesulted in dismissal). Flowever, these cases are
distinguishable.

Ine first two Tararorich factors do not weigh in Defendant’s favor. In Regan, the court

observed that of the four year delay, two years were completely unexplained by the prosecutor.

a

The court noted that it also 100k the people seven months to obtain the defendant’s DNA - a

delay the court found difficult to 2ccept. Because the prosecution was unable to offer the court a

valid explanation for rhe majority of the four year delay, the Regar court dismissed the indictment.

Singer involved a defendant who commiitted two crimes at about the same dme. He was arrested |
for ene, and not the other, despite the police possessing evidence for both. Singer was imptisoned
in 1970 for the one crime but not indicted on the second until four years later. The investigadon

had been dormant the enutety of the four years. In vacating the defendant’s coavictuon and

ordering a hearing on the reasons for the delay, the Siger court held that it was “impossible” to

determine what exactly was the explanation for the four years and that 4 hearing would assist it

making that determination.
|
In Wiggins, the defendant was arrested and incarcerated for six years before ultimately

pleading guilty. The six year gap between arrest and plea included a two and half year delay while
the People attempted to persuade another individual to cooperate and testify against the defendant.
Cousars did not involve pre-indictment delay. Rather, defendant’s contention was that the delay
between his conviction and the appeal had been prejudiced. The Cousar! court actually held that
the defendant had been accorded a prompt and timely trial. Here, a careful examination of the
explanations for the delay provided by ADA Christopher Conroy in his affirmation make clear that

the cases cired by Defendant are distinguishable.
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First, the People explain the Teva Y, v {ord -
, the People explain that the New York County District Attorney’s Office’s (hereinafter |
< be . .
DANY”) mnvestigat ad to be s oy & :
) stigation had to be paused shortly after it was started 1n 2018, because there was an
active federal investication involving C - - ;
al mvestigation mvolving Cohen, a key witness in the instant matter. ['he People submit

that it 1s not U e : : Oy . .
unusual ro pause an investigaton to avoid interfering with another ongoing

mnvestgation, such as the one that feder: o : . .
£ , he one that federal authorities were conducting here. Christopher Conrov’s

Affirmation in S t of P ’ ok
firmoe in Support of People’s Opposition to Defendant’s Omnibus Motions (hereinafter
T -
Conrov Affirmation”) at 4 10 i L
) rmation”) at § 10-12. The People promptly reopened their investigation into the

Defend: » tlie Fodesal i ;
ant once the federal matter concluded, approximately a year later. Immediately after

rcopening the investigation, the People subpocenacd Defendant’s tax records from Mazars US|

»
LLP (the accountung firm for Defendant and the Trump Organization) and the Defendant
attempted to block enforcement of the subpoena. This resulted in prolonged litigation over the
subpoena’s enforcement. Although the People continued their investigation while the dispute
unfolded, the litigation lasted over seventeen months. Conroy Affirmation at § 4 17-19. Despite

the ongoing litigation, the People conducted approximately 40 witness interviews  while
simultaneously litigating enforcement of the subpoenas sceking Defendant’s tax records. Jd 9 20

I'he People also argue that the investigation uncovered evidence of “other insrances of possible
criminal conduct” by entities and individuals associated with the Defendant. That led tc a separate

investigauon, which the People protfer, is not an uncommon occurrence in significant white-collai

investigations. The spinoff investigation resulted in an indictment, and subsequent criminal trial of
the Trump Organization. Conroy Affirmation ar § ¢ 16, 25-27. Finally, around October 2022, the
Pcople convened another Grand Jury to hear evidence in the instant matter. Some of the evidence
was presented to the Grand Jury through witness testimony. This required the issuance of
document subpoenas and extensive communications with the witnesses and their artorneys to

coordinate their interviews and tesimony.
Unlike the cases cited by Defendant, which all involved inexcusable dercliction of duties,

the reasons proffered by the People appear reasonable. Further, the People note that the
s surrounding the Defendant hitnself

complexity of the investigarion and the unique circumstances

ting President of the United States) cannot be overlooked. The People have presented

(a then sit av
Jegitimate reasons for the delay in indicting Defendant.
r, the nature of the underlying charge, Defendant

Turning o the third Taranovich facto
vel Class

argues that this factor should weigh in his favor because he is only charged with low le
crimes. While

2 falonies and because no one suffered physical or financial harm from the alleged
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cfendant is correct that the third factor refers to the crime’s severity, the People make the point
that the challenges of investigati ' ' '
challenges of inv cstigating a crime this complex should also be considered. See People 1.
bnsor, 39 NY3d ¢ : ‘
Jobhnsor, 39 NY3d 92 (2022]; Peaple v. Shrubsall, 217 AD3d 1532 [4th Dept 2023]. The Court agrees

that the insts er involvec i 1gat] '
ant matter involved a complex investigation. Further, while it is true that the charges

involve the st Jow . . - . :
lowest level felony and no one suffered physical harm, it can hardly be said that the |

allegations are not severe. The People claim that the Defendant paid an individual $130,000 to
conceal a sexual encounter in an efforr to influence the 2016 Presidential election and then falsificd
34 business records to cover up the payoff. In this Court’s view, those are serious allegations.

The fourth Taranvrich factor is not difficult to resolve because Defendant was not subject
to auy preindictment incarceration. The final factor is whether Defendant has suffered prejudice as
a result of the delay. Here, Defendant has simply not presented any support for his assertion that
lie has been prejudiced. Defendant merely advances an uncorroborated claim that his political
aspirations have been prejudiced - but he does not explain how or why. In fact, this claim runs
contrary to Defendant’s repeated assertions that his political campaign for President of the United
States has actually been bolstered by the criminal charges. This Court cannot find that Defendant
has been prejudiced by the preindictment delay.

After evaluating and balancing the five Tuaranovich factors, this Court finds that the
Defendant was not deprived of his Due Process rights. Defendant’s motion for dismissal of the

Indictment on the grounds of pre indictment delay is therefore denied.

Defendant’s request for a Singer hearing is denied as well. The mere length of the delay does
not entitle the Defendant to a hearing when there has been no showing of prejudice and when
“there is no dispute as to the facts showing that the investigation proceeded in good faith.” Peopie
v. Brown, 209 AD2d 233 [1st Dept |

of ADA Conroy, as much as he tries to undermine the rationale

994], leave denied, 85 NY2d 860. The Defendant does not appear

to challenge the tepresenmtions
for actons taken by the People while conducting their investgation. Further, a Singer hearing 1s not
ord was fully developed for the reason for the delay.” People n. Cesar, 0

ied, 81 The recor 4 { by the People
], feave denied, 3 NY3d 638 [2004]. The record dev eloped by 1

a Singer hearing. The Court finds that

necessary when the “rec

AD3d 547 [2d Dept 2004

for their delav in obtaining the Indictment warrants denial of

the delays were justified and the explanations proffered are not pretextual.
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I1. SUFFICIENCY OF THE CHARGES
Defendant’s modon to inspect the Grand Jury minutes for legal sufficiency pursuant to
Crminal Procedure Law thereinafter “CPL”) § 210.30(2) 1s granted. The standard that is to be |
appiied on a modon to dismiss an indictment due to legal insufficiency is “whether there was
‘competent evidence which, if accepted as true, would establish cvery clement of an offense
charged and the defendant’s commussion thereof.” [egp/e 1. Swamp, 84 NY2d 725 [1995]. A grand |

jury mayv indi o . i ' ‘
jury may mdict a person for an offense when: (a) the evidence before it is legally sufficient to

establish that such person committed such offense and (b) competent and admissible evidence
before it provides reasonable cause to believe that such person committed such offense. CPLL g |
190.65(1). When conducting such a review, a court must view all the evidence in the light most
favorabie to the People. Peaple v Beilo, 92 NY2d 523 [1998]. “Legally sufficient means prima jaie, |
not proof heyond a reasonabie doubt.” Pegple v. Meyo, 36 NY2d 1002 [1973]. For the reasvns sct
forth beiow, Defendant’s motion to dismiss the Indictiment on the grounds that the charges, as
presented to the Grand Jury are legally insufficient is denied. Likewise, Defendant’s request to
|
review the Grand Jury Minutes in their entirety is denied.
A person 1s guilty of [“alsifying Business Records in the First Degree when he commits the

crime of Falsifving Business Records in the Second Degree, and when his intent to defraud includes

an intent ro commit another crime or to atd or conceal the commission thercof. PL §175.10. Under

|

the “(:u_"pabﬂit\’; definition of terms” section of PL. § 15.00, act, voluntary act, ecmission, conduct, |

) \ |

$ - - A £y % S Z 2 : e it {

to act, and culpable menral state are defined. “Intent to defraud” is nort defined within that section. |
However, courts in the First Department have interpreted this culpable mental state broadly. See

p )

People v. Kase 76 ADD2d 532 [1st Dept 1980, aff’d, 53 NY2d 989 [1981]; Peaple v. Sosa-Campana, 167

AD3d 464 [1st Dept 2018]; Kialif, 73 AD3d at 509. The same approach has been adopted by courts

L o] . a Prople sire~ 99 AD3d 1241 [4 2012]
in other departments as well. Sev Peapie v, Ramires, 99 AID3d 1241 [4th Depr 2012].
Intent to defraud is not constricted to an inrent to deptive another of property or moncy.
: ’ o
ct. “intent to defraud” can extend beyond economic concern. People v. [Headicy, 37 Misc3d 815,

In fact,
829 [Sup Ct, Kings County 2012]; Peaple ». Schrag, 147 Misc 2d 517 [Rockland County Ct. 1990].

nt that a defendant intend to conceal the comraission of b owin crime;

it [0 Lo fuine Trusiness Records by falsifying records with
instead, ‘a person can commit [iirst Degree | alsifying Pusiness Records by falsifymg
v b

“Nor 1¢ there any requirernc

) Pecynle’s € S10LCn L 22 wking
the intent to cover up a erime committed by somebody clse.” People’s Opposition at pg. <2, GHS
; R = ot 20111 )’0 /6' V. 14'1/”_‘,[}2'”0,

to Peaple v. Dove, 15 Misc3d 11 34(_/\),/'/,/[@,1715111 aff’d, 85 AD3d 547 1st Depi 201 L]; Peap
ed of Grand

278 ADD2d 657 3rd Dept 2000]. For example, the defendant in Dore was acquitt

7
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Larceny but found guilty of | alsifying Business Records in the First Degree. The court held that |

was the same person who committed the underly ing Grand Latceny.

The term “business recorde” e : o A : . . . .
1 “business records” is defined in PI, Y 175.00 as “any writing or article, including

the verdict was e SR A e ! . . ] ; ‘
erdict was not repugnant as the charge to the jury did not require a finding that the defendant ’

[

1

|

|

computer data ot a cor R - ; .
] data or a computer program, kept or maintained by an enterprise for the purpose of

dencing or reflecting its condition or activity.” PL § 175.00(2). The definition for “business |
. |

records,” 1s S o . . ‘
£ds,” is not a narrow onc as there are a wide array of ractors that courts consider. Peaple . !

Kisir Y3 20 : v . ;
sna, 14 NY3d 153 [2010] (court held that fraudulent medical documentation submitted to a no-

|
|

fault insurance carrier by defendant physician for the purposes of receiving payments for |
treatments that were unnecessary or underpesformed were “business records” for purposes of 'L, \
§ 175.00(2); Peaple n. Bloamfield, 6 NY3d 165 [2006]; Pegple . Myles, 58 AD3d 889 [3d Dept. 2009). |
"The location where the “business record” is maintained is “merely a factor, not determinative, of
its status as a business record under the statute ” Bloomficid, 6 NY3d 165 at 167. Further, a defendant
does not necessatily have to be part of the enterprise to be guilty of Falsifying Business Records. 6 E
|
NY Prac., Crzeinal Law § 174 (" Id).

“Iinterprise” 1s defined in Article 175 as “any entity of one or morte petsons, corporare or 'I
otherwise, public or private, engaged i business, commercial, professional, industrial, ;
cleemosynary, social, political or governmental activity.” This definition encompasses any person {
or group of persons engaged 1n any organized activity for which records are kept. Donnino, Practice |
Comraentary, McKinney's Cons Laws of NY, Book 39, Penal Iaw § 175.05.

Falsifying Business Records in the First Degree, requites that a defendant, have the intent
to comrnit “another crime or to aid or conceal the commission thereof.” Thus, the statute does
not require a defendant to actually be convicted of the “other crime,” but merely that he inend to
commit another crime. Peuple 1. McCumrskey, 12 A1D3d 1145 [2004]. "This element of PL § 175.10 is
satisfied o long as the Defendant intended to commit or conceal the “other crime.” Pegple ».
Honghtaling, 79 A1D3d 1155 [3d Dept 2010]. The focus here is on the clement of insent.

Defendant moves to dismiss all the counts in the indictment on the grounds that: (1) he
did not cause false enttes in the “business records” of an enterprise, (2) the People have not

" i v (P > l. 1 0 3 > & o
identified a viable “object offense®” and (3) the grand jury was not presented with evidence of

3 The “object offense” referenced by Defendant as we!l as the terms “other crime” and “another crime” carry

equal meaning.
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intent to defraud. Finally, Defendant asks this Court to compel the People to produce the complere

lau

set of Grand Jury minutes.

1. BUSINESS RECORDS

1 - ~ s . o e
Defendant first argues thar the records at the heart of this matter, 1.e. the mveices, checks, |

and general ledgers that were generated to retmbarse Cohen, came from Defendant’s perzonal
accounts anid are not the records of the Trump Organization. Defendant further atgues thar the
mere fact that the records were eld at the Tromp Organization s of ne import. Therefore, the
argument follows, there are 1o business records rhat reflect a “conditon or activity” of an
enterprise as required by P.1.. § 175.00(1) and (2). To support this position, Defendant cites Prople
n. Papatonss, 243 AD2d 898 (3d Dept 2009) and Peaple v Banks, 150 Misc2d 14 [Sup Ct. Kings
County 1991]. Defendant further argues that the instant matter is distinguishable from Pegpie .
Trump Orgarigation ¢t al, Sup Cr, NY County, Sepr. 6, 2022, Indictment No. 1473/2021 (hercinatter
“Trump Corp”: “Where, the ledger entry in question related o benefits that were purportedly
received as income by Weissclberg as the Chief Financial Otficer at the Trump Organization ...
"This Court reasoned that the entry, deleted from President Trump’s personal ledger, was a business
record of the Trump Organizaton for the purposes of Penal Law §175.10 because 1t was both (1)
kept and mainrained by the Trump Organization and (2) evidenced the Trump Organization’s
obligations vis a vis Weisselbery’s salary for the Trump Organizaton...” Defendant’s Memo at pg,
14. Whereas here, Defendant argues, Cohen was paid out of Defendant’s own funds for Cohwesy's
work as Defendant’s personal ciployee, and not as a Trump Organization employee.

The People contend that part of Coher:'s job while an employee at the Trump Organization
was to handle the personal Jegal matters of the Defendart. They further contend that since the
Defendant’s personal accounts were used by the Trump Organization at various times for “..
Trump Organization business, inciuding to rexllocaze cash between entities or to advance funds
for an entity’s bilis ... and [because] the defendant owned the Tramp Orgatuzation entities as the
sole beneficiary of the Donald . T'rump Revocable Trust,” this Court should adopt the reasoning
that it applied in the Trwmp Corp matter and hold that the business records at issue here reflect the
“enterprise’s obligations vis a vis others,” and that the invoices, checks, and general ledger entries
m this matter 1eflect the condition: or activity ot the Trumyp Organization. People’s Opposition at

ng. 12. The People also contend that part of the 3420,000 paytaent Cohen recetved in 2017 dertved
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directly from the work he performed while an employee of the Trump Organization. Specifically,
the $60,000 bonus for his work as an employce of the Trump Organization in 2016,

Defendant argues that the husiness records at issue were not “kept ot maintained” to reflect
the Trump Organization’s “condition or acuvity.”” Rarher, they reason that the records at issue
reflect payments made using the Zefendant's own funds. Defendant cites Pecple v. Papatonis, 243
AD2d 898 [|3d Dept 2009, People 1. Golb, 23 NY3d 455 [2014], and People ». Bantes, 150 Misc2d 14
[Sup. Ct. Kings County 1991] for support. The court in Papatonic held that “false answers o
questions contained in an employment application” submitted to a company, were not business
records “kept or maintained” for the purpose of evidencing the condition or activity of the
company; the company merely possessed the application and did nothing fraudulent with it. Banks
mvolved a fictitious audit of 2 charity. The court held that the results of the false audit did ot
constitute business records because the audit did not actually retlect the condition or activity of the
chaxity. People v. Golb, involved a defendant that impersonated 2 New York University (“INY L)
Professor and sent emails to NYU students and deans indicating that the professor had plagiarized
the work of Professor Gelb, defendant’s father. The Court of Appeals held that these emails did
not constitute the falsification of an NYU business record “kept or maintained by an enterprise for
the purpose of evidencing or reflectng its conditon or activity.” [,

The cases cited by the Defendant in suppornt of his theory that because Defendant paid
Cohen from his own funds, then the business records at issue were not “kept or maintained to
refiect the Trump Organization’s condition cr acuvity” are not pevsuasive. People 0. Golb, People .
Papatorss, and People ». Danks, arc all inapplicable to the instant matter. As this Court previously
reasoned in Trump Corp, Banks and Paplonis all “ravolved arrangements which constitured mere
possession and nothing more.” Golb also involved just “possession” as well.

This Court agrees with the People’s contention that the invoices, checks, and geneial ledger
entries are in fact “business records™ for purposes of the charge of Falsifying Business Records in
the First Degree. In Pegple . [rump Corp, this Court held that the “Detail General edger became
the business record of the Trump Organization once M. Weisselberg was paid his salary out of
DJT’s personal finds. Pat another way, DfT°s Detail General Ledger s the business record of the
Trump Organization because uie entries evidence the Trump Organizations obligations s a 12
Allen Weisselbery’s salary.” This Court fusther held “that DJT’s Detail General Ledger was a
personal record of DJT and not the hooks and records of a business entity is of no legal

consequence.” The same rationale applies here. The evidence presented to the Grand Jury

10
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demonstrated that while Cohen was an employee of the Trump Organization, he also handled
personal matters for Defendant; that Defencant owned the Trump Organization entities as the
sole beneficiary of the Donald |. Trump Revocable Trust, and that $60,000 of the $420,000
repayment to Cohen was for work as a Trump Organization employce in 2016. “Indeed, the
payments here exemplify the intermingling of the Trump Organization’s business records and
Detendant’s purportedly personal expenses.” People’s Opposition at pg. 13. Defendant and the
Trump Organization are mtertwined to such a degree, that it is of no legal relevance that somie of
the moneys paid to Cehen came from Defendant’s personal funds.

The People’s argument that the payments made to Cohen by Defendant in 2017 cannot be
viewed in isolation is compelling. ‘I'he invoices, checks, and general ledger entries created in 2017,
that were kept and mazintained by the Trump Organization, reflected payments made to Cohen for

a scheme that was discussed and implemented by Cohen and the Defendant in 2015 and 2016.

2. “OTHER CRIME”

Defendant next argues that the Indictment fails to make out the clement of “intent o
commit another crime or to aid or conceal the commission thereof.” Defendant further argues
that the four theories set forth by the People to satisfy the “other crime” element, are not viable
and therefore cannot serve as “‘object offenses” under the statute. The four theones being
violations of the: (1) Federal Llection Campaign Act (“FECA”); (2) NUY. Election Law § 17-152;
(3) Tax Law §§ 1801(a)(3), 1802: and (4) Defendant’s intent to violate PL §§ 175.05 and 175.10 by
intending to commit or conceal the falsification of other business records. Defendant’s Memo at
pgs. 15,17, 19, and 21.

The People’s primary contention with Defendant’s argument is that the statute does not
require that the “cther crime” detnally be committed. Rather, all that is required is that defendant
have the intent. That is, he acred with a conscious aun and abjective to commit another crime. Tte
People rely on Peaple . Thompson, 124 AD3d 448 1st Dept 2015| and Peaple v. McCumiskey, 12 AD3d
1145 [4th Dept 2004]. In Thonpsor, the defendant was convicred of Falsifying Business Records in
the First Degree for making a false entry on a form. The court upheld the conviction finding that
the prosecution did not have tc cstablish that defendant committed or was convicted of the crime
he intended to conceal. McCumskey also held that evidence of infrt to commit a crime is sufficient

. p s % i s . = v
to satisfy the requirements of P1,§175.10 even if defendant was not convicted of the “other crime.”

11
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As 15 clear from the plain reading of PL § 175.10, it is not necessary for a defendant to be |

convicted of the “other crime,” it is his zifens to commit those other crimes that carries the day.

tw"C/””’.f/\’-?’}\ 12 AD3d at 1146; See Peopte v. Maboeubian, 74 NY2d 174 (1989]; See People v. Holley, 198 |

AD3d 1351 [4th Dept 2021); aple . Hightaling, 79 AD3d 1155 [3d Dept 2010).

S o . A . .
IThel cople’s four iheories are discussed helow in areater detail:
«

(1) The People allege that Defendant “violated federal clection laws because the pavofts

)

)

o

\

to both McDougal and Danicls violated FECA’s restrictions on corporate and |

individual contributions.” Pesple’s Opposinon pg. 24, The People presented evidence

to the Grand Jur.\' that Cohen plvd Sui]l\' in the Soudaern District of New York to

violating FIECA for engaging in the very acts which are at issue here, i.e. making
unlawful campaign contributions and that he did so at the direction of, and in
coordination with, “a candidate for federal office,” later identified as Donald J. Trump
— the Defendant herein.

Under the second theory, the People allege that Defendant intended to violate NY.
Llection Law § 17 152 by conspiring to “promote the clection of any person to 2 public
office...by entenng a scheme specificaily for purposes of influencing the 2016
presidential election; and that they did so by ‘unlawful' means,” including by violating
FECA through the untaw individual and corporate contributions by Cohen, Pecker,
and AMI; and...by falsifying the records of other New York enterprises and
mischarcterizing the nature of the repayment for tax purposes.” People’s Opposinoen
at pg. 25.

Under the third theory, the People 2llege that the Defendant intended to violate New
York Tax Law §§ 1801(a)(3) and 1802. This theory is premised on evidence introduced
to the Grand Jury that when Cohen was reimbursed for the $130,000 payment he made
to Danicls, the amount he received was “grossed up” to compensate him for taxes he
would have to pay on the reimbussement.

The People’s final theory is that in the “course of carrying out defendant’s schere,
severa) of the participants made and caused false entries in the business records of
multiple entities in New York.” People’s Opposition at pg. 41. This includes
“ . numerous business records related 1o AMI's payments for ... McDougal’s story
7 e AMI mischaracterized the purchase cf this stoty as a promotional expense

. s . Pecker
rather than an ediiorial expense so that spending caps could be circumve nted by Pecker,

12
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N 1y - 14 1 T : N s :
Cohen fmmmg a company “called Essential Consultants LILC as a condutt for the

)

Daniels payment.” Id at 41, 42,

The Court has considered the respective arguments of the parties and finds that the
evidence presented to the Grand Jury for the furst three theories was legally sufficient to support
N , e 3 < L > C . ) # 1 s 3
the intent to commit he ‘other erime” element of Ialsifying Business Records in the First Degree.
Pl s

Y ~
However, the Court cannot make the same finding as to the fourth theory. The People are therefore

vrecluded from arguing this fourth theory to the jury. Nonctheless, tiie People are permitied to

present evidence at trial thar sre

ms from rhe fourth theory, to the extent that the evidence advances

amy oac or more of the first three theories,

(a} Federal Llection Campaign Act
Defendant argues that the “crime” element in PLL §175.10 must have occurred in New
York. Therefore, an out of statc crime or federal crime such as a violation of FIXCA cannot satisfy

this element of the charge. Defendant largely relies on People v. Witherspoon, 211 AD3d 108 (2nd

Dep. 2022) to support his argument that a restrictive reading of “another crime” is required. ‘The

1ssue addressed by Wirherspoon was whether CPL § 160.59(3)(f) “requires a court to summarily deny

a defendant’s motor. fo seal an cligible offense where the defendant subsequently has been
convicted of a crime under the laws of another state.” Defendant acknowledges that Wirkeripoon
limited 1ts construction o-f the term “other crime” to the context of CPL § 160.59. Nounetheless,
Defendant argues, that the radcaale of the decision “makes clear that the term ‘crime,” as used in
the Penal Law, 1s limited to offenses under the laws of New York and local instumentalities within
the State.” Defendant’s Memo at pg. 16 footnote 6.

The People disagree that 2 FECA violaton cannot satisfy the “other crime” element and
submit that Defendant’s relianice on Witherspoor: i misplaced. The People stress that Watherstooi:
expressly limited its holding io the construction of the phrase “any crime” within the context of
CPL Section 160.59. This Court agrees and further finds that CPL section 160.59(3)(f) has no
application to the issue presently before this Court.

The People submit that courts in New York have considered out of state offenses as “other
crimes” when necessary to satisfy an element of an offense. As examples, the Peopic cite Peaple .
Kutlakor, 278 ADD2d 519 [2d Dept 2000] and People 1. Cornich, 104 Misc2d 72 [Sup. Ct. Kings Couaty
1980]. In Kukikon, the defendant was charged with Criminal Possession of a Weapon in the Third

(13
. y . 5 ' Yo . 5 S av been
Degree, in violation of PL, § 265.02(1), an clement of which is that the accused have
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previously convicied of any crimel I Tha « hat i
y any crnuel. ™ That court held that it was permissible for the jury to consider

defendant’s pri 1ot
e S OVt ! i
Priot convicron in Vermont as evidence of “any crime.”

‘Toe People identify Prss/e 1. Goddstein. Sum €1 WY ¢ '
p ty Peofe 1, Goddstein, Sup Ct, NY Couaty, indictment No. 03765-2609 and

Peo le v, ’\jaﬁ‘/? /S N
e ve Marshall, S Y County. indictr 2007
7 all, Sup Ct, NY County, indictrnent G044 2007 as two other matters brought by their

office that also invoked f 1 o : CE
at als volied federal crtimes in satis freting .- ~ ot g s
tederal crimes in satisfaction of the “other crime” clement of [alsifying

Buqiﬂc%‘*‘ I{( tOT v[l 1 ;
D D .—(,()] dS ‘ rl‘l 3 ¥ el ol 2-‘ ; ¥ i 1 1 {
1 C I 1St I)L&),!‘tt . (,7/!/(/.!/6’1// H.‘\'f)l\r'Cd a dcfend;mt \\’h() ﬂnOCU[Cd to ll'll'(ll’ldlﬂg|

to commit federal crimes in satisfaction of the “other erimes” element of PL§170.10. In Marshall,
the judge presiding over the rrial when charging ihe jary on PL§175.10, wmstructed them that “with
respect to the other crimes vou may consider, ... 1t s a crime for any person to willfully attempt in
any mannct to cvade or defeat any tax imposed by thie Federal Internal Revenae Code.” Peoplce’s
Oppositen at pg. 30. The People «lso rely on Propde v Ditta, 52 NY2d 657 [1981] which they argue
supposts the position that when reading PL § 175.10, *.. .reliance on a tederal object crime is also

consistent with the purposes of the satute and the Court of Appeals’s dircctdon to aveid

“hypercechmical or sirained interprerations” of the Penal Law.”” People’s Opposition at pg. 27.

Finally, the People rciterate their overall argumesnt that therce has to be orly an intent to commir
the “sther crime.”

This Court finds thzr there was legally sufiicient evidence presented o the Grand Jury of
the Defendant’s mtent to violate FECA. 1t 1s a crime under FECA for any person to make
contributions to any candidaie seeking election to tederal office, and his authorized poliucal

commitiees, which exceeds $2.000 during a singie calendar year, FECA also establishes 2 $25.000

i i PO SO AL O (S Ry e lan: e 1 R T 5a1ley
Linit on contribuations made by corporations. i he evidence before the Grand Jury was legally

sufficient. to show that the Defendant, along weth Cohen and Pecker, among oders, planned to

. - 3 p . - . J U (W . N S y " i 'ld
promote Defendant’s prcsxdcnunl campaign by rurchasing ana suppressing nformation that cou
' : : o C ot evoade bl
negatively impact Defendant’s campaign. The amount Pecker and Cohen paid excecded allowable
sgatively impac I
s 1 . . R ova . o
1mi iDshed 1CA ced. Colwen pled guilty o violating FECA and served a
fedesal limics as estabiished by 1'ECA. Indeed, Colwen pled guiity g
s 1 ' is sche ikewise, the Federal Lilection
nrison feym as a result of s involvement i this scheme. likewise, the Fe
l AW - .
Commission (“FEC”) found that AMI and Pecker also violated FECA-as a resu

It of these

. I
H 1 i —-\ . S Ry Y OV ~ '1'211] \\'Jr}l
payments Iividence prcscnrvd 10 the Grand Jury thar the Defendant discussed the above p

avnients, [iv: e ad 1 Jury ‘

J e o . h the
{ 1 o ] s 15 legally s qent to establish th
i i sed Coben fo ment to Daniels is legally suthic
Cohen and then reimbursed Cohen tor his payme ¢ o

11 , 1 Tverp o1 PN I(;.'
requisite fnfent to COMIDIE ANOLY CIME, ie. FECA

4 gpe People’s Exhibits 21 and 22.
| 14
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(5) N.Y. Glection |aw § 17-152
Defendant nexe argues that N\Y. Elecuon Law § 17-152 is limited to elections for state and
local offices and cannor be wsed 1o address alleged wrongdoing related to federal elections.
iz dsice : v § s
Pursuant to N.Y. Election Law § 17-152, “Any two or more persons who conspire to promote or
prevent the election of any person 1o a public office by unlawful means and which conspiracy 1s
acred upon by one or more of the parties thereto, shall be guilty of a misdemeanor.” Pl § 17-152.
As more fully explained below, 12 fendant cites 19.Y, [lection Law § 1102 as support to limit the
language of § 17-152, Finally, IDefendant argues, as he did before Judge Alvin K. Hellerstein in the
Southern District of New York, that even if N.Y. Llection Law § 17-152 18 not umited to state and
local offenses, it is pre-empred by FEECA and therefore, cannot serve as the “cther crime” for P2
Y 17540 purposes. People 2. Trump, 2023 WL 4614689 [S.D.NY 2023].

"The People contend that the plain language of N.Y. Llection Law § 1-102 applies not only
to state and local elections, but to federal elections as well. Addressing Defendant’s preemption
claim, the People ask this Court o follow Judge Hellerstein’s ruling that the conduct prohibited by
the N.Y. Election Law at issue here 1s not covered by any provision of FIXCA. Finally, the People
argue that the evidence before the Grand Jury satisfies the two elements of NUY. Election Law §
17-152 in that: (1) Defendant entered into an agreement with Cohen and Pecker to violatwe
catnpaign contribution limits via payments to McDougal and Daniels and by mischaracrerizing the
payments; and (2) intended to conceal the commission of these offenses through unlawful means,
i.e. the invoices, checks, and gencral ledger entries. People’s Opposition at pg. 25.

Defendant’s argument that N.Y. Election Law § 17-152 1s not an object offense under PL
§ 175.10 fails. Specifically, Defendant claims that because the allegation 1s that he tampered with
the 2016 presidential election, then N.Y Llection Taw § 17-152 1s not applicable because its
2 term which Defendanr claims does not

P T T T P o
application is limited to elections for “public office,

include federal clections.
New York Election Law § 1-102, titled “Applicability of Chapter,” expiicitly states “rE

Thig
JI]L\

< 5 - etatre o N e 7 g av 1S
chapter shall govem the conduct of a/l elections at which voters of the state of New York may cast

- 1 indivi i ; - nominating or electing an
ot clcctmg; an individual to any party posiaon or nonunating ofr tlc(.tlllé_

a ballot for the purpose
i ; ffce...” (¢ asls ¢ is clear

individual to any federal, state, county, city, town or village office...” (emphasts added). ltis ¢
et : ¢ cast for any election,

from the text of § 1-102 that the New York Election Law applies to ballots cast for any elect
) 1
land

. . 1
1 1 : The “princi jective of YJeetion Law is to give the clectorate a ful
including federal. The “principal objective of the Election Law 1s to give the ¢ ate 4
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faie . oo s T .
alr opportunity to express its cheice among the candidates presented.” Lampert v. Brandr, 165 A13d

¢ . . N
1469 [3d Dept 2018] aling to Recda ». Mehile, 197 AID.2d 723 11993]. This Court is hard pressed to
find and indeed cannoy, that federal elections are not included in the statute’s principal objective.

‘e ’S fevt o v TN : § i .
Defendant’s next argument, that NUY. Flection Law § 17-152 is pre-empted by federal law,

18 also unsuccessfuol. Ag Judge Hellersiein reasoned in Pogple 1, Tramp, 2023 WI. 4614689 [S.D.N.Y

2023 w _ : s oo "
2023] when he was presented with the same argnment by this Defendant, NUY. [lection Taw § 17-

SN« . . 3 .
152 “does not fit into any of the three categories of state law t!

at FECA preempts.” People n. Trump
2023 WL 4614689 at 11.

L'his Court agrees and follows Judge Hellerstein’s decision. Since FECA

does not affect the states’ rights to pass laws concernmg voter fraud and ballot theft, there is no

preempton by FECA in this matter. /d.

(c) Tax Law §§ 13001£a){3), 1802
Defendant next argues thar there is no evidence that he intended to violate any tax laws
because (1) Cohen’s tax returns were not presented to the Grand Jury and (2) Defendant was not
aware of the purported “grossing up scheme” thar Cohen and Weisselberg concocted. Defendant

also claims that the alleged violation is of no consequence because the State was not financially

harmed by the “grossing up” and mstead would wind up collecting more tax revenue.

The People submit that there is sufficient evidence before the Grand Jury that the
Defendant knew he was paving Cohen, not for legal services, but as reimbursement for the payoff
to Daniels. This evidence was presented in the form of Cohen’s testimony; Weissclberg’s
handwritten notes that the payment to Cohen would be “grossed up” to twice its amount to
zccount for tax purposes; testimony from McConncey that the reimbursement was doubled to
account for taxes and that McConney was not aware of any other instance where the Tump
Organization had doubled up an expense reimbursement for tax purposes. The People further
argue that it is irrelevant that Cohen’s tax returns were not presented to the Grand Jury because
again, the People need ouly demonstirate an intent to commit a crime — not that the intended crume
was actually completed. In this instance, the intended crime was a violation of New York’s tax
laws.

Sefendant’s argument is not persuasive. T'he Grand Jury minutes demonstrate that Cohen
was paid $420,000 as reimbursement for money he paid Daniels pursuant o the terms of the
agreement with Defendant. "The $420,000 represented the original $130,000 payment to Danicls, &

$60,000 bonus for Cohen’s work ar the Trump Organization, $50,000 payment for tech services,

16
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. ~ o 11y R Q] . Y
and the remaining $180,000 to ensure that Cohen would be made whole after adjusting for income

taxes payalle.

’

s asst N Ny il Y = .
the evidence before the Grand Jury was legally sufficient to establish that Defendant ke

the amount bein j “ohen was = :
é g paid to Cohen was not for legal services but rather, as reimbursement for the

Danels pay Weisselbero®s Mo deo it or } .
amels payoff. \/cxmclbug s nandwritien notes demonstrated rthe intent and purpose behind the

“grossing up” strategy. Topether with the witness testimony, the Grand Jury could infer that
Defendant knew abour the grossing ap scheme and its purpose.

This Court is not persuaded by Defendant’s argument that the Peopic did not mect their
burden because Cohen’s tax rereins were not introduced to the Grand Jury. Similarly, this Court

1 R * 3 1 - AN ) . 7 Q) 4 : - 2
disagrees that the alleged New York State tax violaton is of no consequence because the State of

New York did not suffer any financial harm. This argument does not require further analysis.

(d) Intent to Violate Penal Law §§ 175.65 and 175.10

As to the People’s fourth theory of “other crime,” Iefendant argucs that there is no
evidence that he knew kat AMU invoices were heing falsified and that this alleged falsification
occurred in August 2016, long before the ume frame charged in the indictment. Defendant clasins
that there was no evideuce presented to the Grand Jury that Defendant acted to conceal these
records, nor was there evidenice that Pecker held an “ingent to defraud.” Lastly, Detendant argues
that the MzDougal invoice should not have been ntroduced intc evidence before the Grand Jury
because the People failed to lay the proper business record foundation.

It is the People’s posiiton that Defendant knew about AMPs falsification of its records.
Specifically, that /AM] mischaracierized the purchase of the McDougal and Danicels stories as
promotonal expense rather thai editorial expenses so that Pecker could circumvent spending caps.
They also claim that Defendant knew Cohen had created a shell corporation to facilitate and
conceal the transaction and therefore, that this too could serve as the “other crime.

Without the Couit deciding whether the Defendant knew about the falsificaton of AMT’s
records and Cohen’s creation of the shell compuny, the Court is not convinced that this particular
theory fits into the “other crime” element of 'L § 17510, but it does se2m that 1t 18 1ntertwined
and advances the other three theories discussed swpra. F'or example, in support of this fourth theory,
the People arguce that “the pardcipants in defendant’s clection fraud scheme also caused. the
falsificatien of other New York business records to help defendant execute and conceai the

scheme.” People’s Opposition at pg. 42. It appears that such an argument goes to the Feople’s

17
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to violate those particular statues.

! g l S )"ﬂﬂch Ol 1) S 1 . o, 1 t S t S )2D) S
< CfCﬂd;l S 2 S 1 [ ) y .
! sn ()[1(”]\ hk I(E ﬂl Stat d: ]d hl: (.()Ul' mus ﬂl 1 ] 18

whether the evidence presented
not whether the Pe
{ e rer - S Y. ] i
ople have proven the charges bevond a reasonabie doubt. Through that lens,

oD 2, i
the 1 eople’s first three theoses

|
4 |
to the Grand Jury was legally sufficient to make out the chasges, {
Ly
|
|
ClCﬂl‘ly satlsf'\' thetr burden as to the “other crime” clement of the ‘

charges. However, the Cour i
o4 ver, the Court cannot make the same finding as to the fourth theory and the People

are therefore preeluc P — : -
¢ precluded from arguing this fourth thcor}' to the jury.

3. “INTENT TO DEFRAUD”

Finally, Defendant argues that he did not intend ““to cheat anyone out of money or property
through the allegedly false entries” Defendant’s Metno at pg. 23. and that because the alleged
falsification of business records occurred in 2017, any evidence pointing towards an alleged intent
to defraud in 20106 1s not relevant.

The People respond that “intent to defraud” does not require that any particular person or
entity lose money, property or something of value. For purposes of the charges, 1t is sufficient to
harbor a general intent to defraud any persen. In suppott, the People cite Peaple v. Dallas, 46 AD3d

489 17 Dept. 2007} and Peaple 1. Coe, 131 Misc2d 807 [Sup Ct, NY County 1986]. In Dutias, the

First Department held “...the law is clear that the statutory clement of intent to defraud does not
require an intent to defraud any particular person; a general intent to defraud any person suffices.” [
Dullas. 46 AD3d at 491, The court in Coe also clarified that although the statute requires an |
Jas, AD? |
expressed intent to defraud, the target need not be set forth. |
‘The People also contend that Defendant’s actions in 2017, namely creation of the invoices, i
dailv general ledger, and checks cannot be analyzed in a vacuum and must instead be viewed for \
doer, )
5 s - . O ) e S ANTE A ”.‘E;
what it is, the culminawon of a scheme Defendant concocted in 2015 and 2016. As a resuir, |
b = : R T
Defendant’s intent to defraud prior to 2017 1s reievant. |
‘The People subrrit that Defendant’s “intent to defraud” was established in the Grand Jury
by cvidence that Defendant soaght to suppress disclosure of information that could have negauvely
i i i eside " the United States at he made “false entries in the
impacted his campaign for President of the United States and that he i

ic di ; » scheme he

relevant business records m order to prevent public disclosure of both the scheme and 1

ing i i ition at pe STANC » People argue the
underlying information.” People’s Opposttion at pg. 17. In substance, the p g
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Defencant’s éuen: o influence the 2016 presidenual clection by violtine FEC A Eleti
17152 and New York T e al clections by violating I'ECA, Election Law §
o2, New York Tax Laws satisfies the “inrenr o defraud” prong of P1, § 175.10.

| I'his Court finds that legally sufficient evidence was presented to the Grand Jury to satisfy
this element of the crimes Ch"”gC'J~ The term “intent to defraud” carries a broad meaning and 1s
g P ; .
et imited to the causing of financial harm or the deprivation of money or property. People v. Svsa-
Campana, 167 AD3d at 4¢4. "To 1citerate, controlling autherity helds that the People need nor

dermonstrate intent e Torretrin . ol
rate Intent to causce finaicial harm to prove that Defendant had the requisite mtent to

defraud under the Falstfving Business Records statutes. See Kawe, 53 NY2d at 989 [1981); Khalid, 73

D3 ar Tia z : -
A3 509 ar 510. The Defendam s argument to the contrary Is unay atling and contrary to settled

CH LA : Sy 147 N\ £17 i ithi
law. Headley, 37 Misc3d at 829; Sehrgg, 147 Mis. 2 at 517, A long line of cases not only within rhe
dence presented to the Grand

First Department hut in ether departments as well, have so held. vt

Jury demonstrated that Deferidant, starting in 2015, intended to pay Oaniels and McDougzl a sum
of moneyv to prevent the publication of information that could have adversely affected his
presidcnrial aspirations. The payments were made through Cohen who was resmbursed by
Defendant in the form of payments through the Trump Organization. The Grand Jury, when
viewing this evidence, could find reasonable cause ihat an offense was committed and that the
defendant committed it, namcly that Defendanm possessed the requIstee meent 1o defraud cither the

voting public, the government, or both.

4. “PRODUCTION OF LEGAL INSTRUCTIONS TO GRAND JURY"

Defendant moves thiis Court to compei the People to produce the full sct of Grand Jury
minutes, including but not limited to, the instructions given to the jurors and responses to juror

questions This motion is denied.

“A party secking disclosure of grand jury minutes must ‘establish a cempelling and
particularized need for tham.” People . Robinson, 98 NY2d 755 [2002]. 1f that burden is met, the
reviewing court must then balance various factors to determine whether disclosure 1s appropriate.
4 The decsion is in the reviewing court’s discrenon. Jd4 Defendant argues that production is
warranted as the Indictment “docs not provide saificient notice of the object-offense theories that
the People relicd apon™ in secking the Indicument against the Defendant. Defendant’s Memo pg.
25. Defendant alse argues that the People improperly introduced evidence related to AMI’s non-
presecurion agrecment with the United Srates Attorney’s Office rcgzn‘dmg the payment to

O

McDougal. Defendant’s Memo pg. 25.
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Defend

ant's argument and case law in suppor

Pl . 57, I,/z'c'/or, 73 Misc3d M(M(»\‘ - ) SUpport are not persuasive. Defendant relies on

matter are inﬂ})Phcable to those bcf(w)-,l 'u})- (t Kings County 2021] but the underlying facts of that

e | e the Courr. The court in §7. [“Gctor held that the prosccution’s
¢ grand jury was gife with errors, in terms of heatsay clicited, leading questions

asked (lnd 1 L III n 1L« (l C ) ( reher ”K’
y 4 n OdUC O I
QO 'V > g I I
} 1 vigenee \Vn],]()ll[ Pr()} Ccr autnenuca .i()[l. ]“H" h . & S/ ’/l.['/ﬂl" our
)Ol!ltc(] out th‘dt t} 1 ’ )
¢ 1C Drosecut 7 a1 ‘ .
1 ccution even tEUJCd to })1’()[)(‘,1‘1}' ldCll“f\v IllC’ dCC nt il [l - hoD JL] ¢ |

presentation.

As Defendant has fai :
B ks has ratled 1o es X SO " : .
¢ establish a compelling and particularized need for disclosure,

the Court does > 1dr
s not need to address the second prong of the analysis. Defendant’s motion is denied.

III. SELECTIVE PROSECUTION
Defendant moves to dismiss the indictment on the grounds that DANY allegedly targeted |
him for prosecution in violation: of the Equal Protection Clause of both the United States and New l
York State Constitutions. In the alternative, Defendant argues that he has made a sufficient |
showing of animus and disparate treaiment to require this Court to order the Peopic to provide
on their claims of sclective prosccution. Although Defendant arguces

discovery and grant a hearnng
thar he has been impcrmissjb]y rargeted, he is not clear as to the underlving theory why hie 1s |
purportedly being targeted’. Ior the reasons staied below, this portion of Defendant’s motion is ;
denied, including his request for a hearing. 1

‘I'he burden on a defendant who makes a claiim of selective prosecugon 1s significant. Maller
of 303 W 427 St v Klein, 46 NY2d at 695 internally citing United States v. Falk, 479 F.2d 616, 620 [7"
Cir. 1973] 46 NY2d 686, 694 [1979]. A presumption exists that “enforcement of the laws is

undertaken in good faith withonat discrimination.” [d. Tt is well settled that public authorities are
forbidden from enforcing cyalicl law with an evil eve and an uncqual hand, so as to practically make
unjust and illegal discriminatgons between persons in similar circumstances.” ld. However, a
aim of sclective prosecution inust show that he wus

Towr of Pleasant [7a/, 2 NY3d 617 [2004].

{ 5 ‘-‘,n‘.u '7. o LYt e

defendant raising a cl sclectively treated,
compaied with others similarly situated...” Bowery Asoe. v.
ctive pr()sccution, there must be a showing that the

To succeed on a morion to dismiss for scle

5 For example, in People v. The Trump Corporation et al, Index NO. 1473/2021, defendant explicitly stated that
they were being selectively presecuted on the basis of Donald J. Trump’s political views and in an effort to stop
him from exercising his free speech rights. Defendant in the instant matter has not clearly made any such

argument or representation.

20)
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selective application of the law was deliberately exercised upon an impermissible standard such as
race, teligion or some other arbitary classification. Peaple . Blonnt, 90 NY2d 998 [1997]. Tn essence

ssence,
there are two prongs that the Defendant must fulfil to succeed on this claim. He must demonstrate:
(1) that he was selectively treated when compared to others similarly situated and (2) that such
treatment was based on impermissible considerations. People by James n. Nat'l Rifle <1 of Am., Ine,

75 Misc3d 1000, 1007-08

Sup Ct, NY County 2022], aff'd sub nom, People . Nat'l Refle Ass’n of Am.,
No. 1026-28, 2023 WI. 8939462 [N.Y. App. Div. Dee. 28, 2023). ‘
In attempting to sausfy the first prong, Defendant provides only one other situation for |
comparison. Defendant claims that DANY sat idly and did nothing after the Federal Election |
Commission (“FEC”) made firndings that the “Manhattan-headquartered presidential campaign [of [
Hillarv Clinton] impropetly booked campaign espenses as legal payments in connection with the ‘
hiring of a rescarch firm to prepare the so-called *Steele Dossicr...™ Defendant provides no basis ;
for his suggestion that it was Hillary Clinton (“Clinton”) who was the target of the nvestigation i
rather than her campaign. Defendant nonetheless presents this incident as the lone comparator.
This attempt simply does not satisfy Defendant’s burden under the first prong of the test. When
examining this comparison, the Court agrees with the People that “no prudent person, looking |
objectively at the [two] incidents, would think them roughly equivalent.” People’s Opposition 2z
pg. 60 citing to Bower Acsocy r. Tows of Pleasant Valley, 2 NY3d 617 [2004].
‘Defendant has failed to carry the burden of demonstrating disparate treatment as his claims
are devoid of evidence that the law has not been applied to other similarly situated individuals |
NY. Eurther, the Court finds that the People have demonstrated that they have

prosecuted by DA

ith the intent to commit or conceal the commission of another crime.

i
previously commenced actions where the accusca was charged with PL § 175.10 violations for \
falsifying business records w |

|
\

In fact, the People note that their Office bas brought “approximately 437 cases charging violauons

of PLL§ 175.10.” Peopic’s Oppositi(m at pg. 61.

Assuming arguendo, that the Court did find that the Defendant has profiered an acceptable

Defendant’s mouon would still be denied because he failed to

similarly situated individual, the
staidard. The Defendant relics

demonstrate that the People procceded on an impcrmissiblc

primarily on the comments of former DANY Special Assistant Districe Attorney, Mark 1.

Pomerantz (“Pomerantz”™) which suggcsrcd that *“I'he Office was determined to pursuc a €asc

notwithstanding the facts”" Defendant’s Memo at pg. 29. This was because “Pomerantz, as one of

the drivers of the investigation, confessed to bemng motivated to charge President Trump becausc
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e rae difforont S . - - L -
Frump was ditferent.”” Id Pomerantz worked for a period of time on DANY’s nvestigation into

Lo Yo e i walaiied T B 2 A
Defendant’s case. e resigned before Defendant was indicted and later released a book on that

experience. Detendant’s Memo at pg. 2, 31. Defendant alleges that the comients Pomerantz made
to Distiict Attorney Alvin Bragp (“DA Bragg”) that his resignation would “reflect poorly on [Bragg)

in the court of public opmion” put pressure on Bragg to commence his prosccution against
Defendant. Essentially, Defendant argues that his rights were violated because DANY went ahcad
and charged the Defendant despite being engased ina public dispute about the case with former
member of his staff. /d,

Defendant’s allegation here strain credulity. The People have demonstrated that the
Investigation and ensuing prosccution commenced following public reporting of Defendant’s tics
to criminal conduct that took place in New York prior to the 2016 presidential election. The public
reporting was ted specifically to Cohen having pled guilty to several crimes on August 21, 2018,
including violations of federal campaign finance laws “at the direction of, a candidate for federal
office.” Conroy Affirmation at 6-7. The *‘candidate” was later determined e be Defendant.

Defendant has failed to demonstrate a reasonable probabiiity of success on the merits of |
these claims and therefore his application for a hearing and addirional discovery on the issue of
selective prosccution s denied. Kz, 46 N.Y . 2d at 695 zuternally citing Urited States v Ualk, 479 1.2 |
616, 620 |7" Cir. 1973] 46 N.Y.2d 686, 694 [1979]; Peapie v. Barmivell, 143 Misc2d 922 [N.Y. County

Crim Court]. The Defendant has not overcome the presumption that the People’s prosecution of |

this matter was undertaken in good faith and without discriminaton.,

TV, DISMISSING THE INDICTMENT AS TIME-BARRED UNDER THE STATUTE OF
LIMITATIONS
Detfendant moves to dismiss the Indictinent on the grounds that the charges are ame
barred. The People contend that an executive order 1ssued by Governor Andrew Cuomo during
the height of the Covid panaemic extended the deadline for the filing of these (and all criminal)
charges. Specifically, the Peopic refer 1o Executive Order 202.8 1ssued by the Governor on March
20, 2020, later extended by Iixecutive Order 202101 on April 6, 2021. [Further, the People invoke
CPL § 30.10(4)()() which provides that “any period folowing the comrissior of the offense
during which (i) the defendant was continuously cutside this state or (i) the whereabouts of the

1

and contmuously unascertainable by the cxercise or

defendant were continuousiv unknown
Pco’plc

2 i . i ) . WICHE B T & ":
reasonable diligence,” should nat be included when calculating “speedy trial” tme. Id. "The
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; ; Ty e m e S | : . :
claim Defendant was continuously outside this state” while serving as President, as well as when
» e o1 N . —

he lefr Office and therefore thar pertod of time should not be included for speedy trial purposes.

) s L =

People’s Opposition at pg. 50, The People argue that it is the Defendant’s burden o show which

N
dates he was i the state dunng the relevant period 1o stop the toll, which he fails to do here.
32 o S =

People’s Opposition at ng. 50-51; People v. Kuobel, 94 NY2d 226 [1999]. Defendant responds that

he was never “continuously absent” trom the State during his time as President and that his

“whereabouts have baen and continue to be well known.” Defendant’s Memo at py. 35, o rhe

following reasons, Defendant’s motion to dismiss the Indictment on speedy eral grounds 1s dented.
Pursuant to CPL § 30.1G(2)(b), a prosecution for a felony “must be commenced within five

years after the commission thercof.” Governor Cuomo’s Executive Orders tolled the time

limitations prescribed by the procedural laws of this state including the CPL See People ex: rel. Nevuns

». Brann, 67 Misc3d 638, 640 642 [Sup. Ct. Queens Co. 2020% The indictment was filed on March

30, 2023, Although conduct described in the Indiciment occurred more than five years prior to

the filing of the Indictment, the Governor's Orders tolled “any specific time haut for the

commencement’” of any ferony through May 6, 2021. Thus, the deadline for the prosceution of the

alleged conduct was extended by one year and 47 days. [n other words, this felony prosccution had

to be commenced within 6 years and 47 days from when the crimes were allegedly committed. the

carliesr conduct described in the Indictment allegedly occurred on [ebruary 14, 2017. The tolled

period or extension for commencing the action thus brought the conduct described m the
[ndictment within the prescribed five-year time himir.

Since the Court finds the Indictment was timelv broughtas a result of the tolling oceasioned
by the Governor's Lxecutive Orders, it declines to address the People’s other theory pursuant to
CPL 4 30.10(4)(a)(), that the filing deadline was also extended becanse Defendant was contunuously

N -

out of New York.

/., MULTIPLICYTOUS COUNTS

in the Indicument az multiplicitous, on the theory that

- C 6
Defendant moves ro dismiss counts
> Defendant

the Indicument “groups scts of charges bascd on the same z\chgcd payments Lo Cohen.

plicitiv stace which counts in the Indictment should be
view of each charge in the Indictment and how the
xample, Counts 8-10in the

ed to one record, i.2. the

6 This Court notes that the Defendant does not €X
dismissed as multiplicitous. D=fencant provides an over
documents that have allegedly been fzlsitied related to vach charge. For €
Indictment pertain to the Aprii 2017 payment to Cohen and each cour:tis relat
check/check stub, invoice, and General Ledger.
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|
|
|
|
|
|

argues that 1t 1s improper to awtbute multipke charees related to cach payment Cohen recetved |

siree 2ael SreusE e Pt vekes. cheeks. st dale eeneial 1ol ¢
ct cach grouping (Le. the invoices, checks, and daily general fedger entries) are the producc of |
the same alleged criiminai act.

. 1 1 o~ ) { o <« 1 : - 1 )

An indictment is “muitiplicitous when a single offense is charged in more than one connt ’

E L (&
P, T 1957 1 ! 1 1 i
Peopee v, Alonso, 16 NY 3l 257 12011]. Fach count of an indictment may charge onc offense only.
CPL S 200.30(1).
. /
T de 1o ¢ . 1 i 1 [
I'he People contend that each count m i Indictment 15 based on separaie, allegedly false

omy

entries 10 the business records of the Tramp Organization, Specifically, Indictment contains

one count for cach of the eleven ivoices, one count for cach of the twelve detail general ledger

ST ) fe s e B 5 G Rl
entries, 2nd one count for each of the eleven checks that were issued as a result. These documents

were generated in conuecter. to the initial payment to Cohen of £70,000 and the subsequent ten

payments to him ¢f $35,000. Defendant’s Memo at pe. 37. The People allege that each document

“constitutes a separate entry ‘0 the records of an enierprise, and cach served o distinet purpose: the

he false rationale for the pay ments; the ledger entries creaced a False accounung

75. |

mvoices generated t
of the expenditures; snd the cheeks effecred the faise payments.” People’s Opposition at pg.

‘The Court agrees that cach document in the indictment 1s an alleged separate falsc eniry

that can support a separate count. The Gourt s satsfied that the [ndictment .ld(.quatd descnhe

and charges 34 discrete crimes. Defendant’s reliance on People o Quini s misplaced. In Qiznn, the

court held, and the People thors conceded, that twe counts of Offering @ Palse Instrament for

ree wers 1*1ult1phc1tou< because cach count was based ¢n the swe Instromen

Filing ir the First Deg
g Fi I : P 3 g o 2 3 C'h o
and that instrument was offeied o filing only once. Pegpie v. Qriinn, 103 AD3d 1258 [47 Dept 20151

e e of L
(e-nohizsis added). That is sivly not the case nere.

Defendants motion {0 Jismiss counts m the Indierment on the grounds that they are

wultiplicitous is denied.

VI. MOTION TO COMPEL VHE PEOPLI TO PROVIDE ADDITTONAL PARTICULARS

Defendant sc;:L.s furiher particulars regarding the pen ding charges. Soccifically, IDefendam
secks addidonal informanen as foliows: (1) Final and conclusive notification of the object “crimes’’
relied upon as the predicates for felony charges under Penal Law § 175.10; (2) 1f the People
continae 1o rely on Blecton Law § 17-152 as an object offense, the «unlawful mesns” alleged: (3)
[f the People continue o tely on Fax Law §§ 1891(a)i 3) and 1302 as an nbicet offense, whose tax
records were mtended ro be falsified and how, (4) if the People continuce to rely on Pen qal Taw 3
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2E 05 and 17510 as 2 et e : -
1752.05 and 175.10 as an object offense, the particular enterprise and records that were allegediy

falsified; an the factual basis {or % 1 i
alsified; and (5) the factual basis for the People’s intent to defiaud with respect to each count

Def s Kb ogrmioy ¢ s A} Ve " C { 1 1
defendant’s Memo ar pg. 40. For the reasons sev forth below, Defendant’s motion 1s granted m
pact and denied in pare
I Apsil 27. 2023 Defendant ser . . il of marti T
On Apnl 27, 2623, Defendant served the People with a request for a bili of particulars. The
Paaisle fue ) ae 1 2
cople responded on Mar 12, 2023, In the response, the People represented to Defendant that hie
J was not enttled to certam informauon, namely the “other cnimes” the People were relying upon

| to support the charge of Valsifying Business Records 1 the First Degree. Instead, they provided |
X g & o |

5 PNY TR _ L s ~ s N
the four “other crime™ theorics referred to above. The People directed Defendant to the Statement

- i-“ B ] . . . . 0 > &8
of Facts which accompanied the Indictment, as weil as pending discovery for a more thorough

explanation of each of the four theortes. In response, Defendant asked the People to identity the |

person or persons that Defendant allegedly mtended ro defraud. The People declined to provids

that information, citing KAaii, 73 AD3d at 510 for the proposition that they are not reguired to

establish that » defendant “acred with incent to defraud 2 partcular person ot business entity.”

To date, the People have provided well over onc million nages of discovery fo the

Defendant. In addition to the Statement of Facrs, the discovery includes all Grand Jury testimorny,

the entrety of the exhibiss produced to the Grand jury, audio recordings, tax materials, various

fpancial documents and docurients received 10 response to subpocenas tssued to vanes entities

including AMI. The People have also represented that the exhibits inttoduced in the Grand ']u'r_v
will be introduced at irtal.
“efine more specifically the ceime or crimes

The purpose of a bil of particulars 15 1O

’ charged in the indictment, or. in other words, to provide clarification’ by furnishing informaton as

3 to the subsrance of the facrual ailegations: " Peter Preiser, Practice Commentary, McKirney’s Cons

Jaw of NY, CPI 260.95. A Jdefendant must be provided with fait notice of the accusation agains!

him in order to prepare a defense. Peaple v. Lunnosie, 45 NY2d 589 [1978]. A defendant is entitled to
information regarding the facnual circumstances underlying the accusation -~ this 18 to ensure ihe

defendant is not surpsised fat tziall and so they are aware of precisely what it is they are to defend

. Peter Preiser, Practice Commenrary, MceKinney’s Lons Law of NY. CPIL. 200.95. Pursuant

to Ci’1. §€ 200.95, when the prosecutor has refused defendant’s request for a bill of particulurs, the

against

| : Yesilli o 3 .o criested
burden is on the defendant to satisfy a two part test: (1) the item of factual information requested

- . - . . 5 » B . Lo 3 e A ):‘:2\ ,.’
tnust be one that 1s appropitate ror a bill of paruculars and (2) the informaton must be necessary

to enable the defendant o adequatcly prepare or conduct a defense. Id.
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The point of contention between Defendant and the People appears to come down to the
application of Pegple 0. Muckey, 49 NY2d 274 [1980]. The defendant in Mackey was accused of
committing the crime of Burglary in the Second Degree, in violation of PT. § 140.25, which requires
the People to prove that the Defendant entered a building “with the intent to commit a crime
therein.” The court held that, rixe prosccution did not have to identify the “crime” the defendant
intended to commit. Mackey ar 278,

Defendant correctly points out that the People have not cited a casc that applies AMackey to
PI. § 175.10. Defendant also dircets this Court’s attention to the dissent i Macéey where Judge

W MINOTLO EERTEER - i n . .
Yuchsberg expressed concern that the majority’s ruling would place a defendant at a signiticant

disadvantage ar trial, as they would be exposed to unfair surprise by the prosccution. The People
rely upon the plam reading of both PL § 140.25 which requites @n “Intent to commit a crime,” and
PI. § 175.10, which requires an “intent to commir another crime.” Essentially, neither stature
requires proof that a defendzant commitred or was convicted of the “intended” crime nor dows 1t

require identification of said crime.
As discussed in Section Il s#pra, there 15 consensus that there is no requirernent that the

rosecution allege or-establish what partcular crime was intended to be committed. See Peaple .
g

Mabboubran, 74 NY2d 174 |1989]; People ». "Thonpsoin, 206 AD3d 1708 [4"‘ Dept 2022]. Nor 1s there

a requircment that there be an intent to defraud any particular person. See People . Dallas, 46 A dd

489 [1" Dept 2007). A plain reading of PL § 175. 1) demonstrates that it is nearly identical to PL
140.25 and the elements required to prove cach offense are the same. Thus, m this Court’s view,

the People are not required to specify the “other crime.”” Nonetheless, the People have identified

tour theories which they intend fo present at mial. Spealfically, that Defendant titended to violate

FECA, Flection Law § 17-152, Jax Law §§ 1801()(3), and that Defendant “intended to commit

or conceal the falsification of oihier business records.” People’s Opposition at pg. 41. In fact, the
People have not only infermed Defendant of several “other crime” theories, but as previously

stated, they have supplemented that with a detailed Statement of FFacts and voluminous discovery

in support of those theorics. This Court finds rhat the People have far exceeded the requiretnents
of CPL § 200.95.
Regarding, Defendant’s first request, secking “final and conclusive notification of the

‘object crimes,”” Mackey provides, and this Court agrees, that a Defendant is entitled to informaton

that will enable him ro prepare an adequate defense. Tn a complex matter such as this, it would be

unfair to require the Defendant to conform nid-trial to a aew, novel or prc\'l()usly undisclosea

26




[* 27]

X s
legal theory. Therefore, the Peonle wi : ; '
fok y- Therefore, the People will be limited to onlv those theories which they have already
identified and ate hereby prec { i ' iff '
tihied and ate hereby precluded from introducing any new or different “other crime” theories

at tual,

VIL ALLEGED GRAND JURY SECRECY VIOLATIONS

Defendant clatms thar thie rales regarding Grand Jury scerecy have been violated and that
mformarion leaked to the press has prejudiced Derendant to such degree, that it warrants dismissal
ot the Indicument.

Defendant [rouits to several news articles that he contends contain information which only
the Grand Jury and those appearing before the Grand Jury would know. For example, there have
been reports that a grand juny was convened to investigate the Defendant and that the same Grand
Jury paused its proceedings for a time. Defendant refers 1o an article that presurnably derailed that
prosecutors had signaled to Defendants lawyers that he could face crimmal chatges. Defendant
argues that because the extent of the unauthorized disciosures is not known, a hearing, at minimum,

is warranted and he s entiried 1o all written comnunicaton betweenn DANY personnel and

members of the press regarding the instant matter. For the reasons sct forth below, this branch of

Defendant’s motion is denicd.

‘T'he Peopie contend that the informaton set forth in cach of Defendant’s examples was
available from sources not bound by Grand Jury scarecy. For example, the People point to a May

25, 2021, article about the Grand Tury proweedmg that cevered such topics as the Trump
Orgatization’s financiz] praciices. The People rote that McConney had testified only days prior
a4 that he had no scerecy obligations. The People also note that some of the alieged lealed
information that Defendant references was not cven accurate.. For example, the People maintain
that information containcd 15 articles dated March 29, 2023, re ferencing grand jury scheduling was
simply wrong and, therefore, caanot possibly reflect inappropriate disclosure of grand jury

informuiion, as claimed by Defendant.

: i : : . TN . | e, o ) L I AN
Grand Jury proceedings ave sceret subject to limuted crceptons. CPL § 190.25(#)(@). A\
aay net disclose the naturc of substance of any Grand Jury tesumony, evidence

P . p . " e 4 ~ 3 . . 71. I ver,
ct any decision. Peaple ». Serpio, 16 Miscdd 1127]A] Sup. Ct. Kings County. 2007]. Howe

public prosccutor

dismissal of an indicunent for impairment of the inregrity of a Grand Juty proceeding 15 an
: LI ard
7 . . ¢ - - . 03 7 Q.
exiraordinary remedy which requrres the moving party to meet a very high and exacting standa

Pegple ». [ones, 239 AD2d 234 |17 Dept 1997). T'here is a 1’)1'csu.mpti.')r. of regularity it attaches to
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Grand Jury proceedings. Pegpiv ». Grant, 215 AD2d 114 (1% Dept. 1995]; People v. Nash, 69 AD3d

1113 [3d Dept. 2010]. Grand iurors, prosecutors, giand jury stenographers, grand jury interpreters,
police or peace officer guarding 2 witness m a grand jury proceeding, clerks, wardens and other
public servants having official duties in or about # orand jury chamber or procecding are bound by
R § 215,70 secrecy provisioits. However, others such as witnesses, are exempt from the statute.
Donnino Practice Commentary (.11, 21 5.70.

I'his Court has considered the argumerits of the 1:cspcclivc pm'tics in tandem with careful

exarmation the Grand Jury minutes and finds thar Defendant’s claims are without merit.

VIII. PEOPLE’S CERTIFICATES GF COMPLIANCE

Defendant asks this Court vo strike the People’s Certificates of Compliance and to direct
the People ro comply with its discovery obligations. Specifically, Defendant requests that the Court
order the People to identify the exhibirs they intend to introduce at trial in their case in chiet,
Defendant argues that the Peeple rroduced a list of 33 books in their Automatic Discovery Form
C“ADUE”) bur did not rurn over the books, nov have they identified the specific secrions of the
books that will be referted ro ac trisl. Defendant cinims that this discovery violarion will unfaurly
prejudice Defendant.

The People’s ADF conuined Addendum A, which listed books and other materials. The
People note that the first page of the ADI contains language to the effect that counsel should
contact the “undersigned assistant” should they wish to inspect, copy, photograph, or test any
document or item listed 1 the AL The People also argue that they informed Defendant in their
first discovery production dated May 23,2023, that they intend to introduce all of the Grand Jury
exhibits at trial. The list of exhibirs was mcluded 1 thetr May 23, 2023, disclosure.

As this Court discussed in Section VI sz, the Defendant as a right to prepare defenses.
It is only fair that the Peopie should inform Defeadant which of the decamenis produced in
discovery they intend to introduce at trial, particularly in a case such as this which involves
voluminous discovery. Here, the People have informed Defendants that they intend to use the
Grand Jury exhibits as their exhibits at trial. ‘They have also informed Defendant that they wiil
“update the defense as soon as practicable” as addinonal exhibits are identified. Given the rapidly
approaching trial date, the sheer sirount of discovery produced thus far and as required by CPL g
245.20(1)(0), the People are hereby directed toadenufy the remaining exhitbirs, if any, that will e

offered nto evidence in their case in cnief by March 15, 2024,

N
(o o]




[* 29]

Finally, this Courtt 1s aware © &
ally, this Coutt 1s aware of the rece sart of Appeals dectsion | 20
¢ recent Court of Appeals decsston in Peaple v Bay, 2623
N.Y. Slip Op. 06407 23), winct § ‘
p Op. 0640 023), witich was rendered after the parties had completed briefing on the
iﬂ.\‘fﬂl‘.f matter, Afrer r ‘:vl‘“:v. o s O i
er. After reviewimg Boy, this Court dows not believe its holding nmpacts upon the issues

here.

THEREFORIL 1t 15 hereln

RETY fheie 1Yl Laurte ¢ % . . - T
ORDERED that Defeadant’s motion o chisiniss the charges on the basis of pre-ndictiment

dalay or, ini the alternative, that u Yieer hearing be crdered is denied: and 1t 1s fuethe

ORDERED that De fendant’s motion o mspect the Grand jury Minutes is granted, bt is

denied as to Defendant’s request to dismiss the Indiciment for legal insutficercys and it 1s further

ORDERLED har Defendant’s motion for -w‘ducrjnn of the iegal insnt crions to the Granad

Jury ana tor producitcn of te complete set of Grand ury Minutes s dened: and it is furcher

P}

QRDERLD that Defendant’s

se'ective pmxuumm is denied: and it is further

ORDERLED thati Jefendant’s motion tao disiniss the Indictment due Lo the alleged vioauen

o crnruie of Emirations parsuznt to € PL 30107 (b) s dented: and it further
of the stanace OF Bic J 2y

ORIDIERID hat Liefe adant’s moton o disndss counts in the indictinent on the grounds

that they are mumrﬂ icivous 15 denicd; and it 1s {urther

o 1 " s ek : . - N | e AL meone
ORDPRID thar De fendant's motion for i Court to oraet the Peeple to prov ide a morc
agited vparty and it 18 further

tobust il ¢ fp'vm( ulass is cented 1 part and pr

ORDERILY chat Defendant’s mouon o ceaduct a hearng e oamnlu Grand Jury secrecy

viciations is denied; and 1t1s {urther

moticn {or distniesal of the Indicoment on the gronnds of |
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ORDIERED thar Deiendaat’s motion to strike the People’s certiticates of compliance 1s

denjed; and 1t 1 fusrther

ORDERED that tic People are 10 ideriify wo Defendant no later than Marel 15, 2024, the

rest ot the exhibits they mntend tonrroduce ar tral,

The foregoing consiitates che decisier and order of the Coart

Dated: February 15, 2024

New York, New York B < -
lgan . Mefchan

Court ¥ laums

Judge of th

. EE'B l 5 2.02‘! .‘\cl'mg }ustjcc of the Suprcmc Court
Triar ' .
m 1 ﬁ!Faa !-[ an
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