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STROUD, Judge.

Plaintiff Dwight Watson (“Husband”) appeals from the trial court’s equitable
distribution order entered 28 February 2017. On appeal, plaintiff contends that the
trial court erred in its classification, valuation, and distribution of the parties’
property and in granting defendant Gertha! Watson (“Wife”) an unequal distribution
of martial property. Because the trial court’s findings of fact do not support its

conclusions of law and because the distributional factors found by the trial court are

I The trial court’s order from which this appeal lies erroneously spells defendant-Wife’s first
name as “Gurtha.”
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based upon some of those erroneous findings and conclusions, we reverse the
equitable distribution order and remand for entry of a new equitable distribution
order.

Background

Husband and Wife were married in November 1989. Although the trial court’s
equitable distribution order found the date of separation as October 2007, the parties
stipulated in the final pretrial order to a date of separation of October 2009.2
Husband filed a claim for divorce and equitable distribution on 2 April 2015. On 1
June 2015, Wife filed her answer and counterclaims for post separation support,
alimony, unequal distribution of marital property, and attorney’s fees.

A hearing was held on 25 October 2016. Following the hearing, the trial court
entered an equitable distribution order on 28 February 2017, which granted an
unequal distribution in Wife’s favor.3 Husband timely appealed to this Court.

Analysis
Husband argues that the trial court erred in valuing and distributing a portion

of the parties’ marital property and in granting Wife an unequal distribution of the

2 Husband had initially believed the date of separation to be in 2007, but by the time the
pretrial order was entered, the parties had agreed the correct year was 2009.

3 The trial court denied Wife’s claim for post-separation support and she has not cross-appealed
the order, so the trial court’s disposition of the post-separation support claim is not a subject of this
appeal.
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marital property. The parties had only a few assets and one debt in contention.* They
had a home acquired a year before the marriage as joint tenants; the trial court found
the marital home is “separate property held by a joint tenancy between the parties”
but distributed the house to Wife and ordered Husband to execute any documents
necessary to remove his name from the title and to pay the Home Equity Line of
Credit (“"HELOC”), which was secured by the marital home during the marriage, in a
timely manner. The trial court also found that “[t]here is considerable equity in the
marital residence which is marital property.” The trial court found the HELOC debt
is Husband’s separate debt but found that it was “without any sufficient/or and
competent evidence” of the remaining balance as of the date of separation to
determine the payoff, although it made findings of the balance owed as of May 2015
of $42,689.58. Husband also had a 401K plan with his employer which the trial court
classified as marital property but again, the trial court found “[t]here i1s no sufficient
and competent evidence to value [Husband’s] 401K” as of the date of separation. The
other item in contention is a Cadillac El Dorado, which is marital property.
Husband challenges some findings of fact as unsupported by the evidence and

some conclusions of law as unsupported by the facts. He also argues that the trial

4 There were other items of personal property, including three other cars, and accounts listed
in the pretrial order and addressed by the order, but Husband did not raise any argument on appeal
about the trial court’s treatment of those items.
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court abused its discretion in ordering an unequal distribution based upon its
erroneous findings of fact.

Our review of an equitable distribution order is limited to
determining whether the trial court abused its discretion
in distributing the parties’ marital property. Accordingly,
the findings of fact are conclusive if they are supported by
any competent evidence from the record.

However, even applying this generous standard of
review, there are still requirements with which trial courts
must comply. Under N.C.G.S. § 50-20(c), equitable
distribution is a three-step process; the trial court must (1)
determine what is marital and divisible property; (2) find
the net value of the property; and (3) make an equitable
distribution of that property.

In fact, to enter a proper equitable distribution judgment,
the trial court must specifically and particularly classify
and value all assets and debts maintained by the parties at
the date of separation. In determining the value of the
property, the trial court must consider the property’s
market value, if any, less the amount of any encumbrance
serving to offset or reduce the market value. Furthermore,
in doing all these things the court must be specific and
detailed enough to enable a reviewing court to determine
what was done and its correctness.

Robinson v. Robinson, 210 N.C. App. 319, 322-23, 707 S.E.2d 785, 789 (2011)
(citations, quotation marks, and brackets omitted).

As to the actual distribution ordered by the trial
court, when reviewing an equitable distribution order the
standard of review is limited to a determination of whether
there was a clear abuse of discretion. A trial court may be
reversed for abuse of discretion only upon a showing that

-4 -
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its actions are manifestly unsupported by reason.

Stovall v. Stovall, 205 N.C. App. 405, 407-08, 698 S.E.2d 680, 683 (2010) (citations,
quotation marks, and brackets omitted).
I. Classification issues

Although Husband does not clearly identify an issue of classification of
property, his arguments are largely based upon the trial court’s findings and
conclusions regarding classification. Neither the order nor Husband’s brief separates
the 1ssues of classification, valuation, and distribution, but to review the issues, we
must separate them. “[E]quitable distribution is a three-step process; the trial court
must (1) determine what is marital and divisible property; (2) find the net value of
the property; and (3) make an equitable distribution of that property.” Robinson, 210
N.C. App. at 323, 707 S.E.2d at 789 (citation, quotation marks, and brackets omitted).

Husband argues the trial court erred by distributing the home to Wife and
ordering him to remove his name from the deed and pay the HELOC, and his
argument is primarily based upon the unequal distribution factors found by the trial
court. But first, we must consider the classification of the home.

The order is internally contradictory on the classification of the home. The
trial court found that the home is “separate property held by a joint tenancy between
the parties.” Separate property cannot be distributed in equitable distribution. See

Langston v. Richardson, 206 N.C. App. 216, 220, 696 S.E.2d 867, 871 (2010) (“Under
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N.C. Gen. Stat. Sec. 50—20(c), only marital property is subject to distribution. The
trial court must classify and identify property as marital or separate depending upon
the proof presented to the trial court of the nature of the assets.” (Citations and
quotation marks omitted)). But then the trial court also found that “there is
considerable equity in the marital residence which is marital property.” But if there
1s marital equity in the home, the trial court must value the marital interest before
distributing it. See Turner v. Turner, 64 N.C. App. 342, 345, 307 S.E.2d 407, 408-09
(1983) (“Under G.S. 50-20(c), equitable distribution applies only to the net value of
marital property. This requires the trial court to first ascertain what is marital
property, then to find the net value of that property, and finally to make a distribution
based upon the equitable goals of the statute and the various factors specified
therein.”). And if the home itself is separate property, as the trial court found, it is
not subject to distribution, yet the trial court distributed it to Wife, making
essentially the same error as the court in Turner:

If the house was purchased by plaintiff before the

marriage, as the finding states, then it was error to subject

the house, as such, to equitable distribution, since under

G.S. 50-20(a)(2), property acquired by a spouse before

marriage is “separate,” rather than “marital,” property. If,

however, an equity in this property developed during the

marriage because of 1mprovements or payments

contributed to by defendant, that equity (as distinguished

from a mere increase in value of separate property,

excluded by the statute) could be marital property, in our

opinion, upon appropriate, supportable findings being
made. And if not marital property, such equity, if it
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developed, would be a factor requiring consideration by the
court, along with the other factors specified in the statute,
before determining how much of the marital property each
party is entitled to receive. . .. But the findings made do
not support the division ordered.
Turner, 64 N.C. App. at 346, 307 S.E.2d at 409.

The trial court therefore erred by distributing the home, and on remand, the
trial court should follow the process set forth in Turner to classify and value the home
and any marital or separate interests in the home and to distribute any marital
Interest.

II. Valuation issues

A. Cadillac El Dorado

Husband contends that the trial court’s finding of fact valuing the 1995
Cadillac El Dorado at $10,000.00 is not supported by the evidence. We agree there
1s no evidence to support a finding of the value of the car as $10,000.00 as of the date
of separation. The final pretrial order included schedules “setting out the parties’
contentions as to the nature and values of the marital property.” Wife valued the
1995 Cadillac at $1,880.00; Husband also valued the Cadillac at $1,880.00. Husband
argues the parties “stiplulated” to the value so the court was bound by the stipulation.
Wife counters that the parties did not sign the pretrial order and did not stipulate to

values, although they both listed the same value. We agree that the pretrial order

does not include a formal “stipulation” of value, but both parties alleged the same
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value. And the Pretrial Order did not purport to be a consent order which should be
signed by the parties; it was entered based upon the pretrial conference held on 24
November 2015, and Wife claims no impropriety in the trial court’s entry of the
pretrial order.

The only evidence of the sum of $10,000.00 was Husband’s testimony he had
paid off a $10,000.00 balance of the loan on the vehicle with a portion of the proceeds
from the HELOC, which he received in 2005, four years prior to the date of separation.
But a loan payoff on a vehicle years prior to separation is not evidence of the fair
market value of the vehicle on the date of separation. See generally Walter v. Walter,
149 N.C. App. 723, 733, 561 S.e.2d 571, 577 (2002) (“In an equitable distribution
proceeding, the trial court is to determine the net fair market value of the property
based on the evidence offered by the parties.”). On remand, the court should value
the car based upon the evidence of fair market value as of the date of separation, and
it appears that $1,880.00 is the only evidence of value as of the date of separation.
See generally Warren v. Warren, 175 N.C. App. 509, 515, 623 S.E.2d 800, 804 (2006)
(“In equitable distribution proceedings, marital property must be valued as of the
date of the separation of the parties.” (Citation and quotation marks omitted)).

B. Valuation of home equity, HELOC, and 401K plan

Husband addresses this issue as part of his argument regarding unequal

distribution factors, but as noted above, the issue originates in the classification and
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valuation, or lack thereof, of these items and the order’s distribution of these assets.
Equitable distribution 1s a three-step process: classification, valuation, and
distribution. See generally Robinson, 210 N.C. App. at 323, 707 S.E.2d at 789. These
three steps must be taken in order, so if the evidence is not sufficient to classify or
value an item of property or debt, it cannot distributed. See, e.g., Estate of Nelson v.
Nelson, 179 N.C. App. 166, 168-69, 633 S.E.2d 124, 127 (2006) (“Failure to follow
these steps carefully and in sequence may render the findings and conclusions
inadequate, erroneous, or both.”), affd per curiam, 361 N.C. 346, 643 S.E.2d 587
(2007).

Husband took out a HELOC secured by the marital home during the marriage,
but the trial court found that the HELOC is Husband’s separate debt based upon its
findings regarding Husband’s sole control over the HELOC and his use of the funds.
The trial court was unable to value the outstanding debt as of the date of separation
because there was not sufficient evidence of this value. But since the HELOC was
classified as a separate debt, it need not be valued and cannot be distributed. See,
e.g., Smith v. Smith, 111 N.C. App. 460, 509-10, 433 S.E.2d 196, 226 (1993) (citations
omitted) (“In determining an equitable distribution, the trial court must consider the
debts of the parties. If the debt is a separate debt of one of the parties, then the court
must consider it pursuant to N.C. Gen. Stat. § 50-20(c)(1). If the debt is a marital

debt, that is, a debt incurred during the marriage for the joint benefit of the parties,
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then it must be valued and distributed.” (Citations and quotation marks omitted)),
rev’d in part on other grounds, 336 N.C. 575, 444 S.E.2d 420 (1994). Classification of
property and debt comes first, and only marital property or debt is subject to the next
two steps of valuation and distribution. See, e.g., Wall v. Wall, 140 N.C. App. 303,
307-08, 536 S.E.2d 647, 650 (2000) (“We continue to stress the importance of following
the steps of first classifying, then valuing and distributing marital property. Each
step 1s a prerequisite to the performance of the next, and failure to follow the
prescribed order will result in a fatally flawed trial court disposition. Only those
assets and debts that are classified as marital property and valued are subject to
distribution under the Equitable Distribution Act[.]” (Citation and quotation marks
omitted)).

In this case, the trial court found there was not “sufficient and competent
evidence to value [Husband’s] 401K” as of the date of separation. Husband agrees
with this finding, since it would be to his benefit, except that the trial court also used
the 401K as a factor justifying the unequal distribution. Wife agrees the trial court
did not have sufficient evidence to value the 401K, but she argues that it need not be
valued to be a distributional factor. She is correct that the trial court need not value
items used as distributional factors. See Gum v. Gum, 107 N.C. App. 734, 739, 421
S.E.2d 788, 791 (1992) (“The trial court is required to consider evidence of such

contributions as a distributional factor according to N.C.G.S. § 50-20(c)(8). There is
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no language within § [50-20(c)] which would indicate that the trial court is required
to place a monetary value on any distributional factor and we decline to impose such
an unnecessary burden upon the trial court.”). But marital property must be valued,
see, e.g., Robinson, 210 N.C. App. at 324, 707 S.E.2d. at 790 (“It is not enough that
evidence can be found within the record which could support such classification; the
court must actually classify all of the property and make a finding as to the value of
all marital property.”), and the trial court found that 401K plan was marital property
but did not value it. If the 401K is not marital property, the trial court could have
used it as a distributional factor without valuing it; but if it is marital property, it
must first be valued as part of the marital estate. See generally Gum, 107 N.C. App.
at 739, 421 S.E.2d at 791; Robinson, 210 N.C. App. at 324, 707 S.E.2d at 790. There
1s no way to know if the distribution of the marital estate is equal or unequal if there
is no finding on the net value of the entire marital estate.

The trial court determines the credibility and weight of the evidence, see, e.g.,
Brackney v. Brackney, 199 N.C. App. 375, 390, 682 S.E.2d 401, 410 (2009) (“[I]t is
well-established . . . that when the trial court is the trier of fact, the court is
empowered to assign weight to the evidence presented at the trial as it deems
appropriate.” (Citation, quotation marks, and brackets omitted)), and it is possible
the trial court did not believe Husband’s evidence regarding the value of the 401K.

But we are concerned that the trial court’s finding might be based upon the erroneous

=11 -
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date of separation in the order. There was evidence, in the form of a letter from the
401K plan administrator, MassMutual Retirement Services Division, of the vested
balance of the 401K as of 31 October 2009, the month of the parties’ separation. Yet
the trial court found the parties separated in October 2007. The trial court would be
correct there was no evidence of the value of the 401K in 2007 — but that is not the
relevant year because the parties did not separate until 2009. Wife contends the
finding of the year 2007 is merely a non-prejudicial clerical error. But considering
the trial court’s finding of a lack of evidence of the value of the 401K as of the date of
separation, along with the evidence of a letter from the 401K plan administrator
valuing the plan as of the date of separation, we cannot say for sure the date error is
nonprejudicial. Again, it is possible the trial court did not rely upon the 401K plan
administrator’s letter for some other reason, and that would be within the trial court’s
discretion, but since we are vacating this order for other reasons, on remand, the trial
court should clarify its findings regarding the valuation of the 401K as of the date of
separation or its inability to value the plan.
III.  Unequal Distribution of the Marital Property

Husband contends that the trial court abused its discretion in granting Wife
an unequal distribution because the primary findings of factors supporting the
unequal distribution are legally and factually incorrect. Based upon the errors in

classification and valuation discussed above, including the absence of a finding of the
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total value of the net marital estate, we must vacate the order and remand for entry
of a new order, but we will address Husband’s argument to avoid potential errors
regarding the distributional factors on remand.

North Carolina General Statutes Section 50-20(c) sets out the factors the trial
court should consider when determining whether an equal division is equitable. See
N.C. Gen. Stat. § 50-20(c) (2017). “Where the trial court decides that an unequal
distribution i1s equitable, the court must exercise its discretion to decide how much
weight to give each factor supporting an unequal distribution. A single distributional
factor may support an unequal division.” Mugno v. Mugno, 205 N.C. App. 273, 278,
695 S.E.2d 495, 499 (2010) (citations omitted).

Here, the trial court determined that an unequal distribution of the marital
and divisible property was equitable, and the court found these factors as justification
for an unequal division:

35. N.C.G.S. § 50-20(c) -- Distributional Factors:
That in considering whether an equal distribution would
be equitable, the Court has considered all of the evidence
presented by the parties relating to the statutory factors
set out in Chapter 50-20(c) of the North Carolina General
Statutes (as more particularly set out in the findings of fact
contained in this judgment), and specifically including the
following:

a. N.C.G.S. § 50-20(c)(1): At the time that
the property division is to become effective,
[Husband] is employed and will have received the
majority of his 401K from Electro Switch, as well as
having received the majority of, if not all of the
benefit for the funds borrowed against the marital

-13 -
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residence via the HELOC. [Wife] is receiving the
marital residence.

b. N.C.G.S. § 50-20(c)(2): There is no
obligation for support arising out of a prior
marriage.

c. N.C.G.S. § 50-20(c)(3): The parties
were married eighteen (18) years. Both parties are
in good mental health. Both parties are limited in
what they may do for employment although
[Husband] continues to work.

e. N.C.G.S. § 50-20(c)(5): [Husband] has
obtained loans on his 401K, has received a
substantial portion of it to date to the exclusion of
[Wife], and will receive all that remains of it.

f. N.C.G.S. § 50-20(c)(6): Both parties
contributed to the purchase of the Marital residence
and its eventual pay off.

1. N.C.G.S. § 50-20(c)(9): The 401K and
the equity that remains in the residence are the
largest Liquid assets the parties have. There is no
sufficient and competent evidence to value
[Husband’s] 401K, the exact amount of principle
(sic) remaining on the HELOC and as a result the
exact amount of equity in the Marital Residence.

36.  An equal distribution of marital and divisible
property is not equitable in this matter.
The court found that “[n]o evidence was presented” regarding any of the other factors
in N.C. Gen. Stat. § 50-20(c).
The primary factor the trial court used to justify an unequal distribution was
(1), but the trial court’s finding “[tlhe 401K and the equity that remains in the

residence are the largest Liquid assets the parties have” presents several problems.
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First, neither of these marital assets was valued, as discussed above. The second
problem is either a serious clerical error or a misunderstanding of the meaning of the
term “liquid.” Black’s Law Dictionary defines a liquid asset as “[ajn asset that is
readily convertible to cash, such as a marketable security, a note, or an account
receivable.” Black’s Law Dictionary (10th ed. 2014). In comparison, an illiquid asset
1s defined as “[a]n asset that 1s not readily convertible into cash, usu. because of (1)
the lack of demand, (2) the absence of an established market, or (3) the substantial
cost or time required for liquidation (such as real property, even when it is desirable).”
Iliquid asset, Black’s Law Dictionary (10th Ed. 2014) (emphasis added). A 401K plan
1s not liquid since it is not readily accessible and any withdrawals prior to retirement
incur substantial taxes and penalties. Equity in a home is not liquid because the
home must be sold to get access to the equity. See e.g., Robertson v. Robertson, 167
N.C. App. 567, 571, 605 S.E.2d 667, 669-70 (2004) (“Although the trial court found
defendant could liquidate the above assets to pay the $52,100.07 distributive award,
the only liquid assets readily available to pay the award were two bank accounts
totaling $5,929.38. Wife’s other assets included stock in PSI valued at $37,336.00,
the unencumbered one-half acre lot valued at $8,920.00, and the personal property
valued at $13,829.68. With the exception of the pension plan, which the trial court
found would be difficult to liquidate and might cause unfavorable tax consequences,

the trial court failed to make findings concerning the difficulty and possible financial
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and tax consequences of borrowing money against or liquidating the PSI stock, the
one-half acre lot, and the personal property in order to pay the amount of the
judgment lien within ninety days. Accordingly, although Wife may in fact be able to
pay the distributive award, her evidence is sufficient to raise the question of whether
adjusting the award from her to Husband is necessary to offset any adverse financial
consequences of using the non-liquid assets.” (Citations, quotation marks, brackets,
and ellipses omitted)).

As discussed above on valuation, the remainder of the finding on factor (i) is
also erroneous because the marital property was not valued. The trial court found it
could not value the marital equity in the home or the 401K plan. It found there was
“no sufficient and competent evidence to value [Husband]’s 401K” and that the exact
amount of principal remaining on the HELOC and the equity in the marital residence
were also unknown. Without valuation of the marital assets, it is impossible to say
if a distribution is equal or unequal. See generally Crowder v. Crowder, 147 N.C. App
677, 681, 556 S.E.2d 639, 642 (2001) (“The distribution of marital assets entails the
court’s determination of an ‘equitable’ division of marital property. The marital
property is to be distributed equally, unless the court determines equal is not
equitable.” (Citation and quotation marks omitted)). Yet the court nevertheless used
these unvalued marital assets in its determination that an unequal distribution was

equitable, as evidenced in findings (a), (e), (f), and (1).
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Once those findings discussed above are removed, we are left only with its
findings: (b) that “[t]here 1s no obligation for support arising out of a prior marriage”
and (c) that “[t]he parties were married eighteen (18) years. Both parties are in good
mental health. Both parties are limited in what they may do for employment
although [Husband] continues to work.” These factors are essentially descriptions of
the parties’ circumstances and while they are relevant, they cannot, standing alone,
support the trial court’s conclusion that an unequal distribution is equitable. Since
the court based an “unequal” distribution on marital assets that were not valued and
on a misunderstanding of “liquid” assets, we hold that the trial court abused its
discretion in ordering an unequal distribution.

IV. Conclusion

The trial court’s order on equitable distribution is reversed and we remand to
the trial court for further proceedings consistent with this opinion.> On remand,
within 30 days after mandate issues on this opinion, either party may file a written
request with the trial court for a hearing to present additional evidence or argument,
and if a party files a timely request, the trial court shall hold a hearing to “to hear
arguments and receive evidence from both parties on remand, in order to address the

errors discussed above and to properly identify, classify, and value the parties’

5 Since Wife did not cross-appeal the denial of her claim for post-separation support, the
portion of the order addressing post-separation support is not affected by this opinion and shall not be
reconsidered on remand.
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’”

property as required by statutory law and case law.” Dalgewicz v. Dalgewicz, 167
N.C. App. 412, 424, 606 S.E.2d 164, 172 (2004). If neither party files a timely written
request for hearing on remand, the trial court may, in its sole discretion, determine
whether to hold an additional hearing or to enter a new order based upon the evidence
presented at the prior hearing.

VACATED AND REMANDED.

Judges DILLON and INMAN concur.
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