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1. Appeal and Error--preservation of issues--constitutional arguments--
not raised at trial

Constitutional components to assignments of error were not preserved
for appellate review where they were not preserved at trial, not argued on
appeal, and no supporting cases were cited.

2. Discovery--evidence admissible under Rules 803, 804 and 404

The trial court did not abuse its discretion in a capital prosecution
for first-degree murder by denying defendant’s motion to compel disclosure
of evidence the State intended to offer pursuant to N.C.G.S. § 8C-1, Rules
803 (24), 804 (b) (5), and 404 (b). Rules 803(24) and 804 (b) (5) contain
notice requirements and an order compelling disclosure would be redundant;
moreover, the State here provided the particulars of the hearsay statements
to defendant and defendant did not move to continue or assert surprise.
Rule (404) (b) is not a discovery statute and there is no support for the
assertion that disclosure of Rule (404) (b) evidence is required.

3. District Attorneys --recusal--former defense attorneys Jjoining
prosecutor’s office

The trial court in a capital prosecution for first-degree murder
properly denied defendant’s motion to recuse the district attorney’s office
because two of defendant’s attorneys at the public defender’s office had
joined the district attorney’s office. The two attorneys were reassigned
by the public defender’s office before they obtained confidential
information, neither discussed the case with other prosecutors at their new
employment, and the attorneys acted properly in avoiding all contact with
the case after changing jobs. Defendant failed to show the actual conflict
of interest required by State v. Camacho, 329 N.C. 589.

4. Jury--selection--instructions--capital sentencing

The trial court did not err in a capital prosecution for first-degree
murder by denying defendant’s motion for instructions explaining the
capital sentencing process to prospective jurors. The instruction given
was 1in accord with pattern jury instructions previously approved and
correctly instructed prospective jurors as to the law governing the capital
sentencing process.

5. Criminal Law--sequestration of witnesses--lack of specificity in
motion--better practice

The trial court did not abuse its discretion in a capital prosecution
for first-degree murder by denying defendant’s motion for sequestration of
witnesses where defendant gave no specific reason to suspect that the
State’s witnesses would tailor their testimony to fit a consensus,
defendant did not point to any instance in the record where a witness
conformed his or her testimony to that of another witness, and defendant
argued on appeal only that the trial court was biased because facilities
were available to sequester the witnesses. However, it was noted that the
better practice is to sequester witnesses on the request of either party
unless there is a reason not to do so. N.C.G.S. § 15A-1225.



6. Jury--selection--capital trial--rehabilitation

The trial court did not abuse its discretion in a capital prosecution
for first-degree murder by denying defendant’s request to rehabilitate
prospective Jjurors where the jurors sooner or later unequivocally stated
that they could not recommend the death penalty under any circumstances.

7. Criminal Law--improper comments by court--not established

The defendant in a capital prosecution for first-degree murder did not
establish that the trial court improperly expressed an opinion or made
inappropriate comments. N.C.B.S. §§ 15A-1222, 15A-1230.

8. Evidence--hearsay--excited utterance--homicide victim’s last
statements

Statements by a first-degree murder victim begging for her life and
expressing concern for her children were spontaneous and fell within the
excited utterance exception to the hearsay rule.

9. Evidence--hearsay--statement admitted for another purpose

A statement in a first-degree murder prosecution from the victim’s
mother that the victim had not wanted her estranged husband (defendant) to
see their children before they left for school because it was upsetting to
them was not hearsay where it was admitted because it was offered to
explain the grandfather’s action in keeping defendant from the children on
the morning of the killing rather than to establish that the children
became agitated. Moreover, the grandfather’s actions contributed to
defendant’s motive for the shooting later that day.

10. Evidence--statement by murder victim to officer--restraining order
against her husband--admissible

Statements by a first-degree murder victim to an officer concerning a
restraining order against her estranged husband (defendant) and her intent
to go to court the next day to get it extended related directly to a feared
confrontation with defendant and were properly admitted as evidence of the
victim’s state of mind, her then-existing plan to engage in a future act,
and to show a relationship with defendant contrary to defendant’s version.
The probative value of the evidence outweighed any potential prejudice.

11. Evidence--habit--speculation into thoughts

There was no prejudicial error in a prosecution for first-degree
murder in the admission of testimony that the victim expected her estranged
husband (defendant) to return their children to their grandparent’s house.
Although there was sufficient evidence of habitual behavior in picking up
and dropping off the children to satisfy N.C.G.S. § 8C-1, Rule 406, this
question invited speculation into the victim’s thoughts rather a
description of her actions. However, there was no prejudice in light of
the evidence against defendant.

12. Evidence--testimony by officer concerning domestic violence protective
order--not a legal opinion

The trial court did not err in a first-degree murder prosecution by
admitting the testimony of an officer concerning a domestic violence
protective order taken out against defendant where the officer described
the evidence available to him at the time, paraphrased the statute in



neutral terms, and gave an opinion that the facts provided to him by the
victim’s father provided probable cause for arrest. He was offering an
explanation of his actions rather then an interpretation of the law.

13. Appeal and Error--preservation of issues--evidence elsewhere admitted
without objection--cross-examination

The admission of evidence concerning a bumper sticker on defendant’s
truck was properly preserved for appeal where the State contended that
defendant waived review by not objecting to the same evidence during the
State’s cross-examination of defendant. Defendant did not waive his
objection by seeking to explain, impeach, or destroy the value of the
evidence by explaining the bumper sticker’s meaning on cross-examination.

14. Evidence--bumper sticker on defendant’s truck--not relevant--not
prejudicial

Testimony about a bumper sticker on a truck driven by the defendant in
a first-degree murder prosecution was not prejudicial where there was no
indication that defendant placed the bumper sticker on the truck and the
testimony about the bumper sticker did not go to prove the existence of any
fact of consequence to the determination of defendant’s guilt, but the
evidence of defendant’s guilt was overwhelming.

15. Appeal and Error--preservation of issues--evidence elsewhere admitted
without objection

A defendant in a first-degree murder prosecution waived appellate
review of whether the trial court erred by allowing the State to ask a
witness about a 911 call where the 911 recordings were played in their
entirety without objection.

16. Witnesses--redirect examination--scope--abbreviated exchange

There was no prejudice in a first-degree murder prosecution where the
court overruled defendant’s objection to testimony from a pathologist on
redirect examination that the victim’s wounds were not instantly fatal.
Although defendant had asked on cross-examination whether the wounds were
of equal severity and did not seek information about the length of time the
victim remained conscious, the State on redirect asked only three questions
on this topic, one of the answers was only partially responsive, and there
was evidence from other witnesses that the victim remained conscious for
several minutes after being shot. There was no prejudice from this
abbreviated exchange.

17. Evidence--testimony of deputy of clerk of court--personal knowledge

There was no error in a first-degree murder prosecution from the
admission of testimony from a deputy clerk about a complaint and motion for
a domestic violence protective order filled out by the victim before her
murder. The testimony was competent and helpful to the jury and, although
defendant argues that the clerk lacked personal knowledge, he cites no
testimony to support his contention and it is apparent from the testimony
that she did possess personal knowledge.

18. Appeal and Error--preservation of issues--no offer of proof after
objection

The trial court did not err in a first-degree murder prosecution by
sustaining the State’s objections to the testimony of defendant’s



psychiatric expert about alcoholism, Xanax, and addiction where defendant
made no offer of proof.

19. Trials--objection--not sustained before jury

There was no error in a first-degree murder prosecution where
defendant contended that the court erroneously sustained the State’s
objection to a gquestion to an expert psychiatrist on voir dire, but the
record indicates that the court did not sustain the State’s objection when
it was asked in the presence of the jury.

20. Evidence--evidentiary errors--cumulative effect

The cumulative effect of alleged evidentiary errors in a capital
first-degree murder prosecution did not deprive defendant of a fair trial
where the Supreme Court did not, in fact, find such errors.

21. Evidence--relevancy--first-degree murder--threats by victim--self-
defense not alleged

The trial court did not err in a capital first-degree murder
prosecution by excluding testimony from defendant’s mother about statements
made by the victim where defendant did not assert self-defense. Alleged
threats by the victim were not relevant.

22. Appeal and Error--preservation of issues--opened door--no objection to
same evidence

A first-degree murder defendant lost the benefit of his objection to
testimony that defendant had been known to torment and kill cats when
growing up where defendant had opened the door by asking the witness
whether she had ever known defendant to be violent; furthermore, defendant
did not object to admission of the same testimony from a psychiatrist.

23. Evidence--rebuttal questions--within the scope of rebuttal

The trial court did not abuse its discretion in a prosecution for
first-degree murder by overruling defendant’s objections to rebuttal
testimony where defendant argued that the prosecutor exceeded the scope of
rebuttal. The challenged questions were properly formulated to rebut
matters presented during defendant’s case-in-chief. N.C.G.S. §15A-1226.

24. Witnesses--hypothetical--witness who had examined defendant

There was no error in a first-degree murder prosecution where the
State was allowed to ask one of its rebuttal witnesses, Dr. Robbins,
hypothetical questions which defendant alleged were not proper for an
expert who had examined defendant. There is no authority for the
contention that these questions should not have been asked, and the
questions were based upon facts supported by the evidence, the answers were
not so equivocal as to render them without probative value, and the
responses did not improperly embrace legal terms.

25. Evidence--cumulative effect--not prejudicial
The cumulative effect of any erroneous evidentiary rulings during a
capital first-degree murder prosecution did not entitle defendant to a new

trial given the greater weight of evidence against defendant.

26. Criminal Law--prosecutor’s argument--based on evidence--voice of



community

The trial court did not err by not intervening ex mero motu during two
portions of the prosecutor’s closing argument in the guilt phase of a
capital first-degree murder prosecution where the first portion of the
argument quoted testimony verbatim and was therefore based on the evidence,
and the second portion of the argument merely reminded the jury that it
was the voice of the community.

27. Criminal Law--flight--evidence sufficient--instruction proper

The evidence was sufficient to support an instruction on flight in a
capital first-degree murder prosecution where defendant entered his car
immediately after shooting the victims, drove quickly from the crime scene
without rendering assistance or seeking to obtain medical aid for the
victims, and passed one officer without flagging him down. This evidence
was sufficient to show that defendant did more than merely leave the scene
of the crime; furthermore, the court’s instruction accurately informed the
jury that proof of flight alone was insufficient to establish guilt and
would not be considered as evidence of premeditation and deliberation.

28. Criminal Law--prosecutor’s argument--victim’s experience

The trial court did not err in a capital sentencing proceeding by not
intervening ex mero moto when the prosecutor asked jurors to think of what
the victim went through as she lay dying. The prosecutor focused on what
the victim may have been thinking and the argument was based upon the
evidence at trial, did not manipulate or misstate the evidence, and did not
urge the jurors to put themselves in the victim’s place.

29. Criminal Law--defendant’s argument--reading from appellate opinion

The trial court did not err in a capital sentencing proceeding by
sustaining the State’s objection to portions of defendant’s closing
argument in which his counsel sought to read the facts and the holding from
a North Carolina Supreme Court case regarding the especially heinous,
atrocious, or cruel aggravating circumstance.

30. Sentencing--capital--aggravating circumstance--hindering government
function

The trial court did not err in a capital sentencing proceeding by
submitting to the jury the aggravating circumstance that the murder was
committed to disrupt or hinder the lawful exercise of a governmental
function where a domestic violence protective order had been issued after
the victim had filed a complaint against defendant, the victim was
scheduled to return to court the next day to obtain an extension, defendant
was aware of the hearing and had asked that the date be changed, statements
by defendant both before and after the shooting reflected his belief that
the victim was keeping his children from him, and a restraining order so
upset defendant that he ripped the papers and threw the pieces at the door
of the victim’s apartment. The jury could reasonably find that one reason
defendant killed his wife was to stop this proceeding. N.C.G.S. § 15A-
2000 (e) (7).

31. Sentencing--capital--aggravating circumstance--victim’s exercise of
official duty as witness

The trial court did not err in a capital sentencing proceeding by
submitting the aggravating circumstance that the murder was committed



because of the victim’s exercise of her official duty as a witness where
she had previously obtained an ex parte domestic violence protection order,
she was scheduled to testify against defendant the day after her murder,
defendant had been upset for some time over his separation from the victim
and the custody of their children, defendant’s own testimony reflected his
frustration and anger over these issues, and defendant was aware of the ex
parte order and that the victim was going to testify. A reasonable jury
could conclude that one reason defendant killed his wife was that she
obtained the protective order as an aspect of her official duty as a
witness against him. N.C.G.S. § 15A-2000(e) (8).

32. Sentencing--capital--two aggravating circumstances--same evidence

There was no prejudicial error in a capital sentencing proceeding
where the trial court submitted two aggravating circumstances, that the
murder was committed to hinder a governmental function and because of the
witness’s performance of her official duty as a witness, where both of
these circumstances referred to the same domestic violence protective
order. While there was sufficient evidence to support submission of either
circumstance, it was error to submit both; however, there was no prejudice
because the jury rejected the circumstance that the murder was committed to
disrupt or hinder the lawful exercise of a governmental function. N.C.G.S.
§ 15A-2000(e) (7); N.C.G.S. § 15A-2000(e) (8) .

33. Sentencing--capital--aggravating circumstance--especially heinous,
atrocious or cruel

The trial court did not err in a capital sentencing proceeding by
submitting the especially heinous, atrocious, and cruel aggravating
circumstance where the evidence showed that the victim’s death was
physically agonizing, involved psychological torture, and was
conscienceless. There was evidence which included the victim being
helpless to prevent her impending death between the time defendant first
shot her and when he flipped her over to shoot her a second time, defendant
killing the victim in the presence of her parents, and statements by
defendant to several witnesses indicating that she feared defendant, as
well as the fact that she had taken out a domestic violence order against
him.

34. Sentencing--capital--definition of mitigating circumstances

The trial court did not err in a capital sentencing proceeding by
giving instructions on the definition of mitigating circumstances which
were in accord with the pattern jury instructions and which are virtually
identical to instructions approved elsewhere. Moreover, the court’s
additional instructions on mitigating circumstances were also in accord
with the pattern jury instructions and were given in cases in which similar
arguments were rejected.

35. Sentencing--capital--mitigating circumstances--nonstatutory
circumstances combined

There was no error in a capital sentencing proceeding where the trial
court combined various nonstatutory mitigating circumstances that defendant
had requested be submitted separately. The jury was not prevented from
considering any potential mitigating evidence; the circumstances proffered
by defendant were subsumed in the circumstances submitted by the court; the
court’s language was identical to defendant’s in many instances and, where
it was not, the jury was required to address all of the points proposed by
defendant; defendant was able to present evidence on each proffered



circumstance and to argue the weight of that circumstance to the jury; and
the court carefully instructed the jury not to apply a mathematical
approach.

36. Sentencing--capital--nonstatutory mitigating circumstances--father’s
drinking

The trial court did not err in a capital sentencing proceeding by not
submitting nonstatutory mitigating circumstances dealing with the effects
on defendant of his father’s drinking problem where those circumstances
either were not supported by the evidence or were subsumed in other
mitigating circumstances submitted to the jury.

37. Sentencing--capital--nonstatutory mitigating circumstance--defendant’s
potential for rehabilitation--subsumed in other circumstances

The trial court did not err in a capital sentencing proceeding by not
submitting the nonstatutory mitigating circumstance that defendant’s
prospect for rehabilitation is excellent where that circumstance was
subsumed in two of the circumstances submitted.

38. Sentencing--capital--mitigating circumstances--instructions

The trial court did not commit reversible error in light of McKoy v.
North Carolina, 494 U.S. 433, when it instructed the jury that it must be
unanimous in its answers to Issues Three and Four on the Issues and
Recommendation as to Punishment form.

39. Sentencing--capital--mitigating circumstance--impaired capacity--
consideration by Jjury

The jury in a capital sentencing proceeding did not fail to consider
the impaired capacity mitigating circumstance where no juror found it to
exist. Although defendant contended that the jury must have failed to
consider it because the testimony of his psychiatrist was uncontested, the
evidence was in fact contested by lay testimony and defendant did not
request a peremptory instruction. Moreover, the jury could have considered
that the defense expert interviewed defendant for little more than an hour
on one occasion. Finally, the statutory circumstances found by the jury
indicate that they considered the evidence with discrimination and not
arbitrarily. N.C.G.S. § 15A-2000(f) (6).

40. Sentencing--capital--nonstatutory mitigating circumstances--submitted
with peremptory instruction--not found

There was no error in a capital sentencing proceeding where the jury
did not find three of the nine nonstatutory mitigating circumstances
submitted with peremptory instructions. A reasonable juror could have
concluded that these mitigating circumstances had no mitigating value; the
fact that the jury found six out of the nine submitted indicates that it
considered the evidence and the circumstances submitted.

41. Sentencing--death sentence--not disproportionate

A sentence of death was not disproportionate where defendant shot his
wife while her family watched; inflicted a second wound while the victim
begged for her life; reloaded and shot the victim’s father and attempted to
shoot her mother; there was abundant evidence that he had been considering
the shootings for a long time; defendant is an adult and there is no
indication that he suffers from diminished capacity; and the especially



heinous, atrocious, or cruel aggravating circumstance has been sufficient
to support the death penalty even standing alone.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judgment
imposing a sentence of death entered by Seay, J., on 3 June 1999 in
Superior Court, Gaston County, upon a jury verdict finding defendant guilty
of first-degree murder. On 3 August 2000, the Supreme Court allowed
defendant’s motion to bypass the Court of Appeals as to his appeal of an
additional judgment. Heard in the Supreme Court 12 March 2001.

Roy Cooper, Attorney General, by Robert C. Montgomery, Assistant
Attorney General, for the State.

Sue A. Berry for defendant-appellant.

EDMUNDS, Justice.

On 7 July 1997, defendant William Todd Anthony was indicted for first-
degree murder of Semantha Belk Anthony' and for assault with a deadly
weapon with intent to kill inflicting serious injury on John Edward Belk.
Defendant was tried capitally before a jury at the 3 May 1999 Criminal
Session of Superior Court, Gaston County. On 27 May 1999, the jury found
defendant guilty of first-degree murder on the basis of malice,
premeditation, and deliberation, but not on the basis of felony murder.
The jury also returned a verdict of guilty of assault with a deadly weapon
with intent to kill inflicting serious injury. Following a capital
sentencing proceeding, the jury recommended a sentence of death for the
murder. On 3 June 1999, the trial court sentenced defendant to death for
the first-degree murder conviction and seventy-three to ninety-seven
months’ imprisonment for the assault conviction. Defendant appeals his
conviction for first-degree murder and his sentence of death to this Court

as a matter of right. On 3 August 2000, we allowed defendant’s motion to

' Although the victim’s name is incorrectly spelled

“Samantha” in the indictment, the prosecutor advised the trial
court that the correct spelling is “Semantha.” In testimony,
witnesses frequently referred to her as “Sandy.”



bypass the Court of Appeals as to his appeal of the assault conviction.

For the reasons that follow, we conclude that defendant’s trial and capital
sentencing proceeding were free from prejudicial error and that defendant’s
sentence of death is not disproportionate.

At defendant’s trial, the State presented evidence that defendant and
Semantha Belk Anthony were married on 26 October 1985 and that two children
were born of the marriage. Defendant and Semantha separated for several
months in 1992. During this separation, defendant wrecked Semantha’s
vehicle with his truck and grabbed her after allegedly seeing her with
another man. Defendant was charged with communicating a threat and with
assault on a female as a result of this incident, but the charges were
subsequently dropped. Defendant and Semantha temporarily reconciled but
separated again in March 1997, as detailed below. Semantha told her
mother, Martha Belk, that she was leaving defendant because her sons “were
being abused” and “she was scared of [defendant].” Similarly, she told her
father, John Edward Belk, that she was separating from defendant because
“she was afraid he was going to kill her and the boys.”

On 15 March 1997, Semantha met with attorney Jay Stroud, who prepared
a separation agreement. This agreement, which defendant and Semantha
signed on 19 March 1997, gave Semantha primary custody of the children and
entitled defendant, in part, to visitation with the children twice a week
and on alternate weekends. Thereafter, Semantha and the children left the
marital residence. Semantha stayed with her parents briefly, then moved
into an apartment. The children slept at the Belks’ home.

A week after signing the separation agreement, defendant contacted
Susan Russell, a legal assistant for attorney Stroud, to complain about
Semantha’s failure to remove the remainder of her property from the marital
residence. Ms. Russell contacted Semantha, who responded that defendant
had been harassing her since they signed the separation agreement. She

further explained that she had not yet acted because she was afraid of



defendant and was trying to find someone to accompany her when she
retrieved her property. In fact, on 16 March 1997, the day after Semantha
visited attorney Stroud, the Gaston County Police Department had been
dispatched to the marital residence in response to a domestic dispute.
Defendant told the responding officer that he had a gun but had thrown it
in the woods behind the house at Semantha’s request.

On 9 April 1997, Semantha filed a “Complaint and Motion for a Domestic
Violence Protective Order” against defendant in which she stated, “4-8-97.
Has threatened to kill me, constantly follows me at different times,
carries a gun. I fear for my life.” That same day, a judge signed an “Ex
Parte Domestic Violence Protective Order” and set a hearing in the matter
for 16 April 1997.

On the morning of Tuesday, 15 April 1997, defendant arrived at the
Belks’ home to visit his children. Although in the past defendant had been
welcome do to so whenever he wanted, Semantha instructed her parents no
longer to allow defendant to see the children before school because his
visits upset them. However, when Mr. Belk told defendant that he could not
see his children, defendant pushed him aside and entered the house.
Defendant was crying at the time, and his children became agitated while
talking to him. After defendant left, Mr. Belk reported the incident to
the police, and J.T. Welch, an officer with the Mount Holly Police
Department, responded. He testified that Mr. Belk described the incident
to him and stated that defendant had at some point made threats that he
would kill the whole family. Mr. Belk appeared troubled and said that he
did not know what defendant was capable of doing. He added that he thought
his daughter had obtained a restraining order against defendant.

Officer Welch advised Scott Wright, an officer with the Mount Holly
Police Department, of the incident and of a possible restraining order
against defendant. Officer Wright went to the Belks’ home to speak with

Semantha, who told him about the incident that morning and added that



defendant had been following her and threatening to “blow her f---ing head
off.” After speaking with Semantha, Officer Wright confirmed that an “Ex
Parte Domestic Violence Protection Order” had been issued.

Officer Wright saw Semantha later that day at a hair salon. While
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speaking with her, she exclaimed, “There he is, there he is,” and she and
the officer watched as defendant drove slowly past the salon. Afterwards,
Officer Wright visited Semantha at her residence, where she told him that
defendant was supposed to bring the children to her parents’ home later
that day. She requested that a police officer come by during that time
because she thought there would be trouble and added, “He’ll kill me if he
gets a chance.”

That same day, Semantha also called legal assistant Russell to report
that defendant had hired an attorney who was going to attempt to have the
16 April 1997 domestic violence hearing postponed because defendant was
scheduled to undergo surgery. During their conversation, Semantha told
Ms. Russell that she recently had purchased a gun because she was afraid to
stay in her residence without protection and that her children were
sleeping at her parents’ home because she was fearful something would
happen.

Defendant went back to the Belks’ home on the afternoon of 15 April
1997, bringing flowers for Semantha and steaks for the Belks as an apology
for the encounter that morning. Although defendant left after several
minutes, events rapidly took an ominous turn. Defendant’s stepfather,
Johnny Kendall, testified that he later told Mount Holly Police Officer
Barry Colvard that he thought he had talked defendant out of doing
something he would regret but that when defendant grabbed several shotgun
shells and ran out of the house, Mr. Kendall called 911. He told the
operator that defendant had left his home with a gun to shoot Semantha.
Randy Carter, a neighbor of the Kendalls, testified that Mrs. Kendall came

to his house on 15 April 1997 just prior to the shootings and asked him to



calm defendant. Defendant told Mr. Carter that he could not take it
anymore and was going to kill Semantha. While Mr. Carter was speaking with
defendant, defendant was searching for something in three rooms and the
attic of the Kendalls’ house. When defendant left, Mr. Carter observed a
shotgun in the back of defendant’s truck.

Approximately one hour after leaving the Belks’ home, defendant
returned. Semantha, who was there waiting for defendant to drop off the
children, ran outside when she heard defendant blow his horn. Mr. Belk,
who had seen defendant drive down the street, was outside talking with his
neighbor James Fitcher. Several minutes later, Mr. Belk heard someone
yell, “Todd’s got Sandy, dragging Sandy out front, he’s got a gun.”

Mr. Belk ran inside his home to find something with which to defend

himself. When he emerged, he saw that defendant was wielding a shotgun
while holding the crouching or kneeling Semantha by her hair. Defendant
told Semantha, “Hold still, b----. I’'m going to kill you,” while she

pleaded with defendant to let her go. When Mr. Belk told defendant not to
hurt his daughter, defendant became distracted and Semantha was able to
break free and run. Defendant chased her and shot her in the back. He
then reloaded his shotgun and, as the wounded Semantha lay on the ground
begging for her life, flipped her over with his foot; said, “Hold still,
b----"; and shot her again. Defendant reloaded; aimed his shotgun at

Mr. Belk; said, “You’re next, old man”; and shot Mr. Belk in the shoulder.
Defendant next aimed at Mrs. Belk, who was standing on her front porch.
Although defendant apparently pulled the trigger, his weapon failed to
fire. Defendant threw the shotgun in the back of his truck; said, “Now I
can go to jail”; then sped away, scattering gravel. Several neighbors,
including James Fitcher, Kimberly Fitcher, Brenda Cagle, Bobbie Auten, and
Gloria Jenkins, witnessed the shootings and corroborated the testimony of
Mr. and Mrs. Belk.

After shooting Semantha and Mr. Belk, defendant drove to his parents’



house. Defendant told Mr. Carter that he had shot Semantha and asked Mr.
Carter to drive him to the jail. As Mr. Carter was driving, defendant
repeatedly stated, “Why did she do this to me? Why? Why? Why?” Mr.
Carter saw several patrol vehicles and flagged down Mount Holly Police
Officer B.G. Summey. As Officer Summey approached, defendant spontaneously
stated, “I did it. I shot them. I couldn’t take it anymore.” Defendant
identified himself and while being handcuffed said, “I shot her twice. 1Is
she all right?” After advising defendant of his Miranda rights, Officer
Summey searched defendant and found several Xanax tablets in defendant’s
pocket. Defendant then told Officer Summey that the murder weapon was in
the back of his truck at his parents’ home.

Defendant was taken to the Mount Holly Police Department, where he
consented to a search of his truck and his parents’ home. When asked to
sign a waiver of rights form, defendant responded, “Yes, I’'m guilty. I'11
sign whatever.” Defendant said that he had not slept in three to four
weeks and that he had taken several Xanax pills before the shootings. When
Officer Summey informed defendant that his wife had died and that he was
under arrest for her murder, defendant responded, “I know I'm guilty.”
Thereafter, defendant was transported to the Gaston County Police
Department to be fingerprinted and photographed. While entering the patrol
vehicle, defendant responded to an officer’s caution to watch his head by
saying, “I just killed my wife. My head’s the last of my worries.” While
en route, defendant asked, “Is she still alive?” and “Can I get the death
penalty for this?”

Once at the Gaston County Police Department, defendant explained that
he killed his wife because she was seeing other men and was not going to
let him visit his children. He stated that Semantha had called his mother
that day and told her she was never going to let defendant see his children
again, she wished defendant was dead, and she would not even visit

defendant’s grave if he died. Defendant was then taken to the magistrate’s



office. On the way, defendant commented, “One of the bullets was meant for
me, and the old man confronted me so I shot him too,” and “I pulled the
trigger. I’'m guilty. Go ahead and give me the death penalty.” Defendant
told the magistrate, “I didn’t mean to do it but she kept using the kids
against me.”

Several witnesses testified as to statements defendant made prior to

the murder indicating his intention to kill his wife. Benny Hale, owner of
Benny’s Fishing Lake, testified that defendant was a frequent customer. He
noticed a change in defendant in February 1997. Approximately two weeks

before Semantha’s murder, defendant told Mr. Hale that he was experiencing
problems with his wife because she would not let him see his children as
often as he wanted. During this conversation, defendant became upset;
began to cry; and stated to Mr. Hale, “Benny, I'm thinking about killing
the b-—-—-.” On 10 April 1997, defendant told Kimberly Fitcher, the Belks’
neighbor, that Semantha had served papers at his place of employment and
was opposing his efforts to obtain joint custody of their children.
Ms. Fitcher testified that defendant said “he would hurt anyone who stood
in his way of him being with his kids.” Gordon Arnold, manager of Mount
Holly Farm Supply, testified that defendant entered his store on 14 April
1997. When Mr. Arnold asked defendant, “Can I help you?” defendant, who
was visibly upset, responded, “You can’t help me with my problems.
My wife left me. She is running around on me. She won’t let me see my
kids. I am going to kill her and if her old man gets in my way, I’'m going
to kill him, too.” Finally, Carl Barker, who had been defendant’s
supervisor at work for approximately ten years, testified that defendant
had not been himself for six months prior to Semantha’s murder. On several
occasions, including 15 April 1997, defendant told him that “he was going
to kill the b----."

Dr. Peter Wittenberg, the pathologist at Gaston Memorial Hospital who

autopsied Semantha, testified that her death was caused by bleeding from



the lungs and wounds in her chest. He described her death as not immediate
and “very painful.” Dr. Timothy Carr, an emergency physician at Gaston
Memorial Hospital, treated Mr. Belk on 15 April 1997 and described his
injuries as life-threatening. Ronald Marrs, a special agent with the North
Carolina State Bureau of Investigation, was accepted as an expert in
firearms and tool-mark examinations and identifications. He identified the
twenty-gauge shotgun retrieved from defendant’s truck as the weapon used in
the shootings and determined from examination of Semantha’s clothing that
defendant was twelve to twenty-one feet away from her when he fired the
first shot and six to twelve feet away from her when he fired the second
shot.

Defendant presented evidence at the guilt-innocence phase of his trial
to establish a history of tension in his relationship with Semantha. He
testified that various individuals told him that she was having affairs and
that he had seen her kiss another man during their first separation. He
claimed that after their March 1997 separation Semantha attempted to
prevent him from seeing his children.

On the day of the shootings, defendant was upset about his separation
from Semantha and his inability to see his children. He consumed beer,
vodka, and Xanax to deal with this distress, and as a result could not
remember what happened at the Belks’ home and thereafter. Numerous
witnesses corroborated defendant’s claim to have consumed intoxicants,
including defendant’s father, Tony Anthony; his mother, Diane Kendall; and
his stepfather, Johnny Kendall. Vivian Daley, a nurse at the Gaston County
jail, testified that when she saw defendant on 16 April 1997, less than
twenty-four hours after the shootings, he “was staring straight ahead and
he was crying. . . . [I]n my professional opinion, he did not seem to know
where he was.” She noted that defendant’s eyes were dilated and that he
smelled of alcohol. Terry Wellman, a nurse at the Gaston County Police

Department, observed defendant on 16 April 1997 shortly after his apparent



attempt to commit suicide in jail. Because defendant was crying
incoherently and his eyes were dilated, she requested a drug test. The
results were positive for Xanax even though the test was administered
twenty hours after the murder.

Dr. Roy J. Mathew, who was tendered and accepted as an expert in
psychiatry specializing in the fields of addiction medicine and addiction
psychiatry, testified as to the effects of Xanax and alcohol on the human
brain. Dr. Mathew was of the opinion that defendant’s claimed memory loss
of the murder was valid, and characterized what happened to defendant as a
“black-out.” He also believed that defendant’s suicide attempt in the
Gaston County jail was consistent with ingestion of Xanax. As to
defendant’s mental condition on the day of the murder, Dr. Mathew stated,
“"I think he was significantly impaired. He was significantly intoxicated
at the time of the alleged crime with alcohol and Xanax. It’s very
difficult to separate one from the other because, as I indicated earlier,
they do more or less the same thing in the brain.” When asked whether
defendant’s mind and reason were so completely intoxicated and impaired
that he could not form a specific intent to kill, Dr. Mathew responded, “I
feel that he was significantly intoxicated by Xanax, alcohol, and both;
that it would have been difficult for him to think rationally and clearly.”

Additional evidence was presented during the capital sentencing
proceeding. This evidence will be discussed below as necessary to address
sentencing issues.

[1] We note at the outset that defendant has presented ninety-seven
assignments of error. For convenience, clarity, and continuity, we have
grouped related assignments of error in our opinion. We also note that,
while defendant includes a constitutional component to almost all his
assignments of error, in most instances he failed to preserve the
constitutional issues at trial and has provided no argument and cited no

cases 1n support of his constitutional arguments here. “Constitutional



issues not raised and passed upon at trial will not be considered for the
first time on appeal,” State v. Lloyd, 354 N.C. 76, 86-87, 552 S.E.2d 596,
607 (2001), and assignments of error in support of which no argument or
authority is stated will be taken as abandoned, id. (quoting N.C. R. App.
P. 28(b) (5)). Accordingly, we will consider only his properly preserved
arguments.
PRETRIAL ISSUES

[2] Defendant first contends that the trial court erred in denying his
motion to compel the State to disclose whether it intended to offer
evidence pursuant to Rules 803(24), 804 (b) (5), and 404 (b) of the North
Carolina Rules of Evidence. Defendant filed his motion to compel on
2 February 1998, asserting that: (1) Rule 404 (b) evidence “is rarely found

”

in pre-trial discovery,” and he “will 1likely not have the chance to meet
any such evidence at trial without prior notice”; and (2) he “is entitled
to try to avoid ‘trial by ambush’ with respect to the evidence admissible
under” Rules 803(24) and 804 (b) (5). On 5 February 1998, the trial court
orally denied defendant’s motion, stating:

The Court in its discretion on [defendant’s] motion to compel

[the] State to disclose whether it intends to offer evidence

under Rules 803[(24)], 804 (b) (5) and 404 (b) of the North Carolina

Rules of Evidence, the Court in its discretion will deny this

motion. The Court further notes that both Rules 803[(24)] and

804 (b) (5) have separate provisions which require the State to

provide notice in advance. Therefore, that is dealt with in the

rule itself. The Court therefore in its discretion will deny

that motion.
Thereafter, on 5 May 1999, the State filed notice of its intention to offer
hearsay pursuant to Rules 803 (24) and 804 (b) (5), including statements made
by Semantha before her death to Officer B.S. Wright and Susan Russell, as
well as to the Gaston County Clerk of Superior Court’s office in statements
contained in Semantha’s “Complaint and Motion for Domestic Violence
Protective Order.”

Rules 803 and 804 of the North Carolina Rules of Evidence provide for

the admissibility of hearsay statements. Rule 803 addresses situations



where the availability of the declarant is immaterial, while Rule 804 deals
with situations where the declarant is unavailable. Each rule contains the
following identical provision:

However, a statement may not be admitted under this exception

unless the proponent of it gives written notice stating his

intention to offer the statement and the particulars of it,

including the name and address of the declarant, to the adverse

party sufficiently in advance of offering the statement to

provide the adverse party with a fair opportunity to prepare to

meet the statement.
N.C.G.S. § 8C-1, Rules 803(24), 804 (b) (5) (1999). Because notice
requirements are contained in the rules themselves, an order compelling
such disclosure would be redundant. Therefore, we hold the trial court did
not abuse its discretion in denying defendant’s motion to compel early
disclosure of hearsay statements under Rules 803(24) and 804 (b) (5).

Defendant argues that the State, by disclosing the hearsay statements
only after Jjury selection began, “was allowed to sand-bag” defendant with
the result that “[t]lhe spirit, along with the letter of the rule, is lost.”
Defendant did not raise this issue at trial or as an assignment of error,
thereby precluding review. N.C. R. App. P. 10(a), (b) (1). Nonetheless, we
observe that the State complied with the requirements of the rules by
providing the particulars of the hearsay statements in its notice to
defendant and by disclosing the statements five days before opening
arguments and testimony began. Defendant did not make a motion to continue
based on any untimeliness of the State’s notice, nor did he assert that he
was surprised by the statements. See State v. Garner, 330 N.C. 273, 283,
410 S.E.2d 861, 866 (1991).

As to defendant’s arguments pertaining to Rule 404 of the North
Carolina Rules of Evidence, that rule provides in pertinent part:

Evidence of other crimes, wrongs, or acts is not admissible to

prove the character of a person in order to show that he acted in

conformity therewith. It may, however, be admissible for other

purposes, such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity, or absence of mistake,

entrapment or accident.

N.C.G.S. § 8C-1, Rule 404 (b) (1999). We find no support for defendant’s



assertions that disclosure of Rule 404 (b) evidence is required by North
Carolina law, nor does defendant refer to any. To the contrary, we have
previously held that Rule 404 (b) “‘addresses the admissibility of evidence;
it is not a discovery statute which requires the State to disclose such
evidence as it might introduce thereunder.’” State v. Ocasio, 344 N.C.
568, 576, 476 S.E.2d 281, 285 (1996) (quoting State v. Payne, 337 N.C. 505,
516, 448 S.E.2d 93, 99 (1994), cert. denied, 514 U.S. 1038, 131 L. Ed. 2d
292 (1995)). Accordingly, the trial court did not err in denying
defendant’s motion to compel disclosure of evidence offered pursuant to
Rules 803 (24), 804 (b) (5), and 404 (b). This assignment of error is
overruled.

[3] Defendant next contends that the trial court erred in denying his
motion to recuse the district attorney’s office from prosecuting his case.
Defendant filed his recusal motion on 18 March 1999, asserting that the
Gaston County District Attorney’s Office had a conflict in prosecuting his
case because two of defendant’s former attorneys at the Gaston County
Public Defender’s Office had joined the Gaston County District Attorney’s
Office by the time of trial. The trial court conducted a hearing on
defendant’s motion and considered the testimony of John Greenlee and James
Jackson, the attorneys in question. Attorney Greenlee stated that he was
assigned to represent defendant along with Public Defender Kellum Morris
prior to joining the district attorney’s office. However, he testified
that he did not obtain any confidential information as a result of his
representation of defendant:

Q: Mr. Greenlee, since you -- do you recall what involvement you
had as Mr. Anthony’s attorney?

A: All I remember is that after the Rule 24 Hearing, which I was
not present for, Mr. Morris told me I was assigned second chair.
I believe I requested that a copy of the file be provided to me
at some point. I don’t recall if one was ever provided to me, I
assume it was, but I never read it. Never met Mr. Anthony, never
spoke with Mr. Anthony, and didn’t gain any knowledge or do any
investigations into the case.



Q: Have we —-- have I ever asked you any of the facts of the case

or anything you may have learned in regards to defending

Mr. Anthony?

A: No.

Q: Have you talked with any member of the District Attorney’s

Office about anything that you ever learned as -- in your defense

of Mr. Anthony?

A: No.

Attorney Jackson testified that he was also assigned to represent
defendant along with Public Defender Kellum Morris prior to joining the
district attorney’s office. As with attorney Greenlee, however, he did not
gain any confidential information as a result of his representation of
defendant:

Q: Mr. Jackson, after you were told that you would be becoming

involved with the Anthony case to you making the decision to come
to the District Attorney’s Office was how long a period of time?

A: I would say that would have been anywhere from a week to two
weeks because shortly -- it was very, very briefly after

Mr. Greenlee made that decision that I made mine. I would have
said no more -- no more than two weeks.

Q: Did you ever talk with Mr. Anthony?
A: I’ve never spoken with Mr. Anthony.

Q: And you said that you may have had access to the file but, to
your knowledge, did you ever read the file?

A: I do not -- I can’t recall ever reading the file or looking
at the file. I don’t know any specifics about this particular
situation. I know the general allegations.

Q: Have you ever talked with me about any aspect of the Anthony

case?
A: I have never spoken with you or anyone else.
Q: Ever talked with anyone who is involved in the actual trial

of Mr. Anthony?

A: Never. I haven’t . . . spoken to any witnesses; I haven’t
spoken to Mr. Anthony; I haven’t taken any phone calls regarding
Mr. Anthony; nothing.

After the hearing, the trial court entered an order in which it set

out the following pertinent findings of fact:



13. That during the time Mr. Greenlee and Mr. Jackson were
appointed to represent the Defendant, they did not meet the
Defendant, talk with the Defendant, or appear in court on behalf
of the Defendant.

14. That neither Mr. Greenlee nor Mr. Jackson recalled
seeing the Defendant’s case file while at the Public Defender’s
Office.

15. That neither Mr. Greenlee nor Mr. Jackson obtained

confidential information about the Defendant while in the Public

Defender’s Office which could be used to the Defendant’s

detriment in the trial of this matter.
The trial court concluded that an actual conflict of interest did not exist
and denied defendant’s motion. On appeal, defendant does not challenge the
trial court’s findings of fact, nor does he maintain that an actual
conflict of interest exists. Rather, he argues that the trial court should
have granted his motion to “avoid the appearances of impropriety.”

This issue is controlled by our holding in State v. Camacho, 329 N.C.
589, 406 S.E.2d 868 (1991). In that case, an attorney who had been
employed as an assistant public defender with the Mecklenburg County Public
Defender’s Office, which was representing the defendant on murder and
robbery charges, left to become an assistant district attorney with the
Mecklenburg County District Attorney’s Office, which was prosecuting the
defendant. The defendant filed a motion to recuse the entire District
Attorney’s Office from prosecuting his case. At a subsequent hearing, the
attorney in question testified that although she had assisted other
attorneys in preparing a motion for the defendant alleging ineffective
assistance of counsel, she had not been assigned to the defendant’s case
while in the public defender’s office. During that time, she had not been
involved in any substantive aspect of the case, nor had she seen any of the
files concerning the defendant. Although she recalled some discussion
regarding the defendant’s case while at the public defender’s office, she
could not remember the details of the conversation and had not revealed any
information about the defendant’s case to anyone at the district attorney’s

office. The trial court granted the defendant’s motion.



We reversed, holding that

a prosecutor may not be disqualified from prosecuting a criminal

action in this State unless and until the trial court determines

that an actual conflict of interests exists. In this context, an

“actual conflict of interest[]” is demonstrated where a District

Attorney or a member of his or her staff has previously

represented the defendant with regard to the charges to be

prosecuted and, as a result of that former attorney-client

relationship, the prosecution has obtained confidential

information which may be used to the defendant’s detriment at

trial. Even then, however, any order of disqualification

ordinarily should be directed only to individual prosecutors who

have been exposed to such information.

Id. at 601, 406 S.E.2d at 875. If a trial court finds an actual conflict
of interest to exist, “the trial court may disqualify the prosecutor having
the conflict from participating in the prosecution of a defendant’s case
and order that prosecutor not to reveal information which might be harmful
to the defendant.” Id. at 602, 406 S.E.2d at 876; see also State v. Reid,
334 N.C. 551, 561, 434 s.E.2d 193, 200 (1993).

In the case at bar, the two attorneys were initially assigned to be
co-counsel for defendant but resigned prior to obtaining any confidential
information about the case. Neither discussed the case with other
prosecutors at their new employment. The attorneys acted properly in
avoiding all contact with the case after changing jobs, and defendant has
failed to show the actual conflict of interest required by State v.
Camacho.

Defendant also asserted in his recusal motion and in this assignment
of error that the personal relationship that arose between the elected
district attorney and the father of the deceased should have barred the
district attorney’s office from prosecuting the case. Because defendant
did not set out any argument or authority for this position in his
appellate brief, we deem this issue abandoned. N.C. R. App. P. 28(b) (5).
This assignment of error is overruled.

[4] Defendant next contends that the trial court erred in denying his

motion for instructions to explain the capital sentencing process to

prospective jurors. Defendant filed a pretrial motion on 2 February 1998,



requesting the trial court to inform prospective jurors of the process of
finding, evaluating, and weighing the evidence of aggravating and
mitigating circumstances. On 3 May 1999, the trial court orally denied
defendant’s motion, stating that it intended to follow the statutory
provisions and the North Carolina pattern jury instructions. Although the
trial court gave defendant an opportunity to object, he declined. The
trial court then instructed the jury in accord with criminal instruction
106.10. N.C.P.I.--Crim. 106.10 (1994).

A trial court has broad discretion to see that a competent, fair, and

impartial jury is impaneled, and its rulings concerning jury selection will

be reversed only upon a showing of abuse of discretion. State v. Meyer,
353 N.C. 92, 104, 540 S.E.2d 1, 8 (2000), cert. denied, U.S. ,
L. Ed. 2d , 70 U.S.L.W. 3235 (2001). We previously have addressed the

issue raised by defendant, noting:
“We find no abuse of discretion by the trial court in

refusing to give the defendant’s requested preliminary

instruction. By utilizing the pattern instruction, a trial court

accurately and sufficiently explains the bifurcated nature of a

capital trial, avoids potential prejudice to the defendant, and

helps to insure the uniformity of jury instructions for all

trials.”

State v. Steen, 352 N.C. 227, 250, 536 S.E.2d 1, 15 (2000) (quoting State

v. Jones, 339 N.C. 114, 143, 451 S.E.2d 826, 841 (1994), cert. denied, 515
U.S. 1169, 132 L. Ed. 2d 873 (1995)), cert. denied, 531 U.S. 1167, 148 L.

Ed. 2d 997 (2001).

In this case, the trial court correctly instructed the prospective
jurors as to the law governing the capital sentencing process. Because the
trial court’s instructions were in accord with the pattern jury
instructions that have been approved previously by this Court, see, e.g.,
State v. Artis, 325 N.C. 278, 295, 384 S.E.2d 470, 479 (1989), sentence
vacated on other grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990), we do

not agree with defendant’s assertion that the trial court failed to provide

the jury with an understandable explanation of the law governing capital



sentencing. This assignment of error is overruled.

[5] Defendant also contends that the trial court erred in denying his
“"Motion for Sequestration and Segregation of State’s Witnesses During
Trial.” On 2 February 1998, defendant filed the motion, requesting
sequestration of the State’s witnesses for three reasons: (1) to prevent
the witnesses from altering their testimony or previous statements to
conform to that of other witnesses; (2) to prevent an unduly persuasive
effect upon the minds of jurors as a result of the extensive number of
witnesses by the State, particularly law enforcement officers; and (3) to
prevent loss of individual recollection of the witnesses in favor of a
“consensus recollection” resulting from the gathering of the State’s
witnesses during a lengthy trial. On 3 May 1999, the trial court denied
defendant’s motion.

The statute regarding sequestration of witnesses at trial provides in
pertinent part: “Upon motion of a party the judge may order all or some of
the witnesses other than the defendant to remain outside of the courtroom
until called to testify.” N.C.G.S. § 15A-1225 (1999); see also N.C.G.S. §
8C-1, Rule 615 (1999). Because the North Carolina rule is permissive, a
ruling on a motion to sequester witnesses pursuant to this statute “‘rests
within the sound discretion of the trial court, and the court’s denial of
the motion will not be disturbed in the absence of a showing that the
ruling was so arbitrary that it could not have been the result of a
reasoned decision.’” State v. Hyde, 352 N.C. 37, 43, 530 S.E.2d 281, 286
(2000) (gquoting State v. Call, 349 N.C. 382, 400, 508 S.E.2d 496, 507-08
(1998)), cert. denied, 531 U.S. 1114, 148 L. Ed. 2d 775 (2001).

In his motion to sequester, defendant gave no specific reason to
suspect that the State’s witnesses would tailor their testimony to fit
within a general consensus. Defendant has not pointed to any instance in
the record where a witness conformed his or her testimony to that of

another witness, and he argues on appeal only that the trial court was



biased against him in denying his motion even though facilities were
available to accommodate sequestered witnesses. We see no abuse of
discretion in the trial court’s ruling.

Nevertheless, we observe that the commentary to N.C.G.S. § 8C-1, Rule
615 provides: “[Tlhe [better] practice should be to sequester witnesses on
request of either party unless some reason exists not to.” Particularly in
cases as consequential as a capital murder trial, judges should give such
motions thoughtful consideration. See State v. Wilds, 133 N.C. App. 195,
210, 515 S.E.2d 466, 477-78 (1999) (Edmunds, J., concurring). This
assignment of error is overruled.

JURY SELECTION

[6] In his only assignment of error relating to jury selection,
defendant contends that the trial court erred in denying his requests to
rehabilitate seven prospective jurors, Deborah Mull, John White, Frankie
Davis, Daria Ragan, Brenda Fortenberry, Allen McDuffie, and Robert Hill,
who were challenged for cause on the basis of their views of the death
penalty. A Jjuror properly may be excused for cause in a capital case if
his or her views regarding the death penalty would “‘prevent or
substantially impair the performance of his [or her] duties as a juror in
accordance with his [or her] instructions and his [or her] oath.’”
Wainwright v. witt, 469 U.S. 412, 424, 83 L. Ed. 2d 841, 851-52 (1985)
(quoting Adams v. Texas, 448 U.S. 38, 45, 65 L. Ed. 2d 581, 589 (1980)).
However,

“[a] defendant is not allowed to rehabilitate a juror who has

expressed unequivocal opposition to the death penalty in response

to questions propounded by the prosecutor and the trial court.

The reasoning behind this rule is clear. It prevents harassment

of the prospective jurors based on their personal views toward

the death penalty.”
State v. Fleming, 350 N.C. 109, 124, 512 S.E.2d 720, 731 (quoting State v.
Cummings, 326 N.C. 298, 307, 389 S.E.2d 66, 71 (1990)), cert. denied, 528
U.S. 941, 145 L. Ed. 2d 274 (1999); see also State v. Warren, 347 N.C. 309,

326, 492 S.E.2d 609, 618 (1997) (“A defendant has no absolute right to



question or to rehabilitate prospective jurors before or after the trial
court excuses such jurors for cause.”), cert. denied, 523 U.S. 1109, 140 L.
Ed. 2d 818 (1998). “The decision whether to allow a defendant an
opportunity to rehabilitate a prospective juror challenged for cause rests
within the sound discretion of the trial court.” State v. Call, 349 N.C.
at 401, 508 S.E.2d at 508. “The trial court does not abuse its discretion
by refusing to allow a defendant an attempt to rehabilitate a juror unless
the defendant can show that further questions would have produced different
answers by the juror.” State v. Blakeney, 352 N.C. 287, 301, 531 S.E.2d
799, 811 (2000), cert. denied, 531 U.S. 1117, 148 L. Ed. 2d 780 (2001). We
consider the voir dire of each juror in light of these general principles.

Prospective Jurors Mull, White, and Davis

Prospective jurors Mull, White, and Davis were considered together.
When questioned by the State, Ms. Mull and Mr. White immediately announced
that their views on the death penalty would prevent them from being able to
consider a capital sentence. Although Ms. Davis also stated initially that
“"I don’t know -- well, I'm against the death penalty,” her subsequent
answers under further questioning were somewhat equivocal. Nevertheless,
she later indicated that “saying he deserves death, I -- I just don’t

7

believe in that,” and that her views would substantially impair her
performance as a juror. When the trial court asked each of these jurors
clarifying questions to confirm their opposition to the death penalty, each
was resolute in his or her refusal to consider the death penalty under any

circumstances.

Prospective Juror Ragan

Prospective juror Ragan initially stated that she had “mixed feelings”
about and was “troubled by” the death penalty. When asked if she could
consider a sentence of death if the jury found defendant guilty, she said,
“I could consider [the death penalty], but I would have a hard time --

well, I would weigh both sides of it, but I think I would have a very hard



time actually saying yes to the death penalty.” She later added, “I have a
hard time imagining something that I would think so awful that I would go
with the death penalty.” The trial court asked Mrs. Ragan several
clarifying questions, to which she responded in part,

[tl]he whole issue of the death penalty has troubled me for a long
time, and it’s not something I have absolutely formed an opinion

about even before I ever walked into this courtroom today. It
has always been something that I thought should only be imposed
under extreme circumstances. . . . I have a very difficult time

coming up with aggravating circumstances so great that I would
feel that the death penalty would need to be imposed.

The trial court then denied the State’s challenge for cause, stating, “I
don’t really know or understand what her position is on what.” Thereupon,
the prosecutor asked several additional questions of juror Ragan:

[PROSECUTOR] : Have you already formed an opinion as to what

MRS. RAGAN: Yes, I've already formed an opinion. Yes.

[PROSECUTOR]: If he was found guilty of first-degree
murder?

MRS. RAGAN: Yes. I would want to go with life in prison,
I'm afraid.

The trial court then allowed the State’s challenge for cause.

Prospective Juror Fortenberry

Prospective juror Fortenberry expressed reservations about imposing
the death penalty and was challenged for cause by the prosecutor. Before
ruling on the challenge, the trial court asked additional questions. That
series of gquestions ended with the following exchange:

THE COURT: . . . [I]ls it that your feelings and your

beliefs toward the death penalty would prevent you from doing

that?

MRS. FORTENBERRY: My beliefs as a Christian would have -- I
would have a hard time with it. No, sir, I will not -- I would

not go with the death penalty.

THE COURT: You just plain flat would not?
MRS. FORTENBERRY: I don’t -- no.
THE COURT: Not equivocal about it at all?

MRS. FORTENBERRY: No, sir.



The trial court then allowed the motion to excuse Mrs. Fortenberry for
cause.

Prospective Juror McDuffie

During the State’s preliminary questioning of prospective juror
McDuffie, he stated, “I don’t believe in the death penalty.” In response
to that answer, the following collogquy took place:

[PROSECUTOR] : . . . Are you saying that you would
automatically vote against the death penalty no matter what

evidence was presented?

MR. MCDUFFIE: Well, yeah, basically.

[PROSECUTOR] : That you would automatically vote for life
imprisonment no matter what evidence was presented?

MR. MCDUFFIE: Yes.
After some additional questioning, the prosecutor challenged
Mr. McDuffie for cause. Before ruling on the motion, the court conducted
its own inquiry:

THE COURT: Your position is somewhat difficult for me to
understand. Is it that your feeling or your belief or what-have-
you is such that you would be unable to consider the evidence,
apply to that evidence the law of the Court, and make -- under
any circumstances make a recommendation that the punishment be

death?

MR. MCDUFFIE: No. I don’t think I could sentence anybody
to death. I really don’t.

THE COURT: You know, you said a minute ago you weren’t
going to be -- that it wasn’t that way. Your testimony has been
somewhat contradictory. Is that right?

MR. MCDUFFIE: I don’t know. If somebody went out and
killed fifty kids, I might slightly consider it, but that would
be about the only way. You know, something like that. It would
have to be pretty bad. I don’t think I could do it though. I
really don’t.

THE COURT: But then you could then under certain
circumstances consider a recommendation of death?

MR. MCDUFFIE: Possibly. Very doubtful.

THE COURT: Mister Solicitor, I believe I'm not going to
challenge [sic] him for cause. He says he can possibly do it. I
don’t understand what he’s -- what your definition of the word
possibly is, but you must as a juror in fairness to the defendant
and the State follow the law and the evidence.



MR. MCDUFFIE: Okay. I can’t. I'm sure I couldn’t do it.
I’'m sure I couldn’t do it.

THE COURT: You just changed your mind as you sat here. 1Is
that the idea?

MR. MCDUFFIE: No, because I don’t -- I just don’t believe
in the death penalty. I wouldn’t have any problem sentencing to
life in prison without parole or whatever, but I Jjust don’t
believe in the death penalty.

The trial court then allowed the State’s challenge for cause.

Prospective Juror Hill

Finally, when prospective juror Hill was first asked by the prosecutor
whether he had an opinion as to whether the sentence should be death or
life if the jury found defendant guilty, he responded that he had no such
opinion. However, when the prosecutor returned to the sentencing issue in
more detail, the following exchange took place:

[PROSECUTOR]: Now, Mr. Hill, do you have any opinions
against the death penalty?

MR. HILL: 1I’ve never really given it any thought.
[PROSECUTOR] : You never gave 1t any thought?

MR. HILL: No. Never been put in this position.

[PROSECUTOR] : I understand that. Do you feel you would be
able to consider -- if Mr. Anthony was found guilty of first-
degree murder that you would be a