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Attorney General--class action settlement--attorney fee award--standing to appeal

The Attorney General did not possess standing to oppose on appeal an attorneys’ fee
award in the settlement of a class action contesting a tax on retirement benefits and the appeal
was dismissed.  The Attorney General has common law powers as recognized by the General
Assembly, but has not explained or established by case law how his power to take actions
necessary for the protection of “property and revenue” of the state’s citizens translates into a
power to take actions necessary for the protection of “the public interest” and cites no source
which suggests that his common law power to defend the public interest as an entity separate
from the State extends to circumstances analogous to this case.  Even if the Attorney General’s
premise that the issue of class action attorneys’ fees is of public interest and that the public is
somehow effectively served by allowing a defendant’s long-term counsel to intervene on behalf
of plaintiffs, the record here reveals neither an intervention motion on the part of the Attorney
General nor an order granting such a motion from the trial judge, and there are no grounds under
Rule 3 of the North Carolina Rules of Appellate Procedure on which to allow the appeal.  The
Supreme Court may not suspend the Rules of Appellate Procedure under Rule 2 to prevent
injustice to a party or to expedite a decision in the public interest because the Attorney General is
not a party for purposes of appeal, the Supreme Court is without a basis for jurisdiction, and
jurisdictional requirements may not be waived even for good cause shown under Rule 2.

Chief Justice FYRE dissenting.

Justice FREEMAN joins in this dissenting opinion.
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ORR, Justice.

This matter is before the Court on appeal from the trial

court’s order granting attorneys’ fees to counsel representing

prevailing plaintiffs in a class action against the State.  The

Attorney General originally appealed the order to the Court of

Appeals.  Plaintiffs followed by filing with this Court a

petition for discretionary review to bypass the Court of Appeals,

which we granted.  At issue are whether the Attorney General has

standing to challenge the fees awarded to opposing counsel and

whether such fees are excessive.  In addition to the appeal, the

Attorney General filed a motion for review of these issues

pursuant to Rule 2 of the North Carolina Rules of Appellate

Procedure and petitioned this Court for a writ of certiorari. 

Plaintiffs have countered by filing with this Court a motion to

dismiss the Attorney General’s appeal.

This matter arises out of the long and contentious

litigation between plaintiffs -- a consolidated class of retirees

(both state and federal) -- and the State over the



constitutionality of a tax exemption cap on retirement benefits. 

To date, the case, on one issue or another, has been appealed to

this Court five times.  In Bailey v. State, 330 N.C. 227, 412

S.E.2d 295 (1991) (Bailey I), cert. denied, 504 U.S. 911, 118 L.

Ed. 2d 547 (1992), class plaintiffs took a voluntary dismissal

after this Court concluded that their tax challenge failed to

comply with mandatory statutory requirements.  In Bailey v.

State, 348 N.C. 130, 500 S.E.2d 54 (1998) (Bailey II), this

Court:  (1) affirmed a trial court’s holding that the disputed

tax was unconstitutional as “an improper impairment of contract

and a taking of property without just compensation,” id. at 167,

500 S.E.2d at 76; and (2) held that the class of plaintiffs could

not be limited to those who filed protests over the tax, id. at

166, 500 S.E.2d at 76.  In Bailey v. State, 351 N.C. 440, 526

S.E.2d 657 (2000) (Bailey III), decided after the parties had

reached a settlement in the case, we determined the date that

interest began to accrue on the settlement’s initial payment. 

Shortly thereafter, in Bailey v. State, 352 N.C. 127, 529 S.E.2d

448 (2000) (Bailey IV), this Court determined the limitations on

who would qualify for eligibility as a class member.  Now, in

“Bailey V,” the Attorney General asks that we review the issue of

attorneys’ fees, as awarded by the trial court, to plaintiffs’

Class Counsel.  We decline to do so, for reasons set forth in

Parts II and III of this opinion.



I

A

This case commenced nearly a decade ago as a certified class

action involving approximately 200,000 class members who alleged

that a tax imposed on their retirement benefits was illegal. 

This Court, in Bailey II, agreed with the plaintiffs and held

that the tax was unconstitutional.  Subsequent to the Bailey II

decision, attorneys for the class agreed to a settlement with the

State in the amount of $799,000,000, which was to be distributed

as a refund to affected class members in proportion to taxes each

had actually paid.  The settlement fund was established by an act

of the General Assembly, which simultaneously “appropriated” and

“transferred” monies from the State’s General Fund to a reserve

fund intended to compensate plaintiffs.  Act of Sept. 30, 1998,

ch. 164, sec. 2, 1998 N.C. Sess. Laws 534, 534.

As part of the 7 October 1998 order approving the

settlement, the trial judge set aside 15% of the award to serve

as a reserve fund for plaintiffs’ attorneys’ fees.  The trial

judge then appointed a referee to review class counsel’s

expenditures throughout the litigation.  After examining the

referee’s report, the trial judge ordered that Class Counsel,

along with their respective co-counsel, be paid fees of 8% of the

$799,000,000 in the plaintiffs’ common fund, an amount equal to

$63,920,000.  The 24 March 2000 order -- “Memorandum and Order on

Application for Assessment of Attorney Fees and Costs” -- signed

by Superior Court Judge Jack A. Thompson, who was appointed on

3 June 1998 by the Chief Justice to oversee the case through its



completion, precipitated the Attorney General’s filing of a

notice of appeal.

From the outset, we note that the Attorney General

represented the State and its various agencies as defendants

throughout this case’s lengthy litigation, a position that placed

his office squarely at odds with plaintiffs’ interests for nearly

a decade.  Nevertheless, the Attorney General now contends that

he has changed hats -- eschewing his former clients in order to

champion the cause of his long-term adversaries -- because his

self-described role as “defender of the public interest” allows,

if not compels, him to do so.  In short, the Attorney General

argues that the amount awarded as fees to Class Counsel is

excessive and concludes that since none of the prevailing class

members have appealed the allocation of such fees, his office

must carry the mantle -- in the public interest.

B

The settlement agreement between class members and the State

was signed by legislative representatives acting on behalf of the

State and counsel for plaintiffs.  It was additionally approved

as to form by the Attorney General and was ultimately expressed

as a consent order signed and approved by Judge Thompson.  The

order contains the following provision:

7.  Attorney fees, costs and the expenses of
administration shall be determined by the Court and
shall be paid from the Settlement Fund.  The defendants
[the State, as represented by the Attorney General]
waive any rights to be heard concerning these matters.

Moreover, the “Settlement Fund” referenced in provision 7 is

composed of monies awarded to plaintiffs in satisfaction of their



claim against the State.  Although paid from the state treasury,

the fund represents taxes illegally taken from class members. 

Once the settlement took effect, the funds were no longer state

property but were money that belonged to the plaintiffs

themselves.

From these facts, it is readily apparent that:  (1) the

State, as defendant, expressly agreed that it would not involve

itself in the issue of plaintiffs’ attorneys’ fees; and

(2) plaintiffs, none of whom appealed, were paying their

attorneys not with State funds but with their own money.  Thus,

the Attorney General’s client -- the State as defendant -- is

without interest in either the allocation of attorneys’ fees or

the funds that paid them.

Despite this backdrop, the Attorney General’s

representatives sought to involve themselves in the attorneys’

fees question from the outset, although at no point did they move

to formally intervene as a party pursuant to Rule 24 of the North

Carolina Rules of Civil Procedure.  When the trial court received

Class Counsel’s application for fees, the Attorney General filed

an adversarial response to the application.  In preparation for

oral arguments before the trial court on the issue, the Attorney

General filed a motion to be heard -- and he was.  His

representatives also filed with the trial court a demand for

access to plaintiffs’ attorneys’ billing records.  Although the

demand motion was denied, the trial court subsequently appointed

a special referee to examine and assess those records.  When

plaintiffs moved to bar the Attorney General from further



participation in the fees issue, his representatives filed a

response in support of their continued presence.  The issue was

apparently never fully resolved, as the record reveals no

definitive ruling by the trial judge on plaintiffs’ motion. 

Finally, in response to the trial court’s order awarding

plaintiffs’ attorneys’ fees, the Attorney General filed this

appeal, which bypassed review by the Court of Appeals when this

Court allowed plaintiffs’ petition for discretionary review.  See

N.C.G.S. § 7A-31(b) (1999).

II

In essence, the Attorney General considers the attorneys’

fees awarded in this case to be “excessive,” and argues that this

Court should review both the amount of the awarded fees and the

methods used by the trial court to calculate them.  By way of

establishing standing as a proper party to pursue his substantive

claims, the Attorney General seeks to downplay his ten-year

tenure as counsel for defendants in favor of gaining recognition

for his self-ascribed, common law role as “defender of the public

interest.”  According to the Attorney General, Class Counsel have

an inherent conflict of interest with their own class members

when it comes to the matter of their fees.  Therefore, in order

to ensure that the attorneys are not financially advantaged to

the class members’ detriment, the Attorney General advocates that

his office be viewed as both overseer and protectorate, and

justifies his intervention thusly:  (1) because the attorneys’

fees awarded are excessive and because such excessive fees are

not in the public interest, the Attorney General, as defender of



the public interest, is obligated to act; (2) moreover, because

he served as counsel for defendants throughout this case’s long

history, the Attorney General is uniquely qualified to so act.

In further defense of his right to appeal the fees

plaintiffs’ attorneys have been awarded in this case, the

Attorney General argues that he has extensive common law powers

“to act in the public interest independently of his statutory

duties to represent the State.”  See N.C.G.S. § 114-1.1 (1999)

(providing that “[t]he General Assembly reaffirms that the

Attorney General has had and continues to be vested with those

powers . . . that existed at the common law, that are not

repugnant to or inconsistent with the Constitution or laws of

North Carolina”).  We acknowledge that the Attorney General has

common law powers as recognized by the General Assembly but those

powers do not apply to the present case.  Nonetheless, the

Attorney General proceeds to lay claim specifically to his common

law power “to take actions necessary for the protection of

property and revenue” of the citizens of North Carolina, as

recognized in Martin v. Thornburg, 320 N.C. 533, 546, 359 S.E.2d

472, 479 (1987), a case involving a lease of property by the

state.  Thus, in the Attorney General’s view, when he acts

pursuant to this common law power, as in the case sub judice, his

client is not the State but “the public interest.”  We note,

however, that the Attorney General fails to explain or establish

by case law how his power to take actions necessary for the

protection of “property and revenue” of the state’s citizens

translates into a power to take actions necessary for the



protection of “the public interest.”

According to the Attorney General, it is the exercise of

this broad, common law power to “defend the public interest” that

allows his office to pursue this appeal.  In sum, the Attorney

General argues that plaintiffs’ attorneys’ fees in this case were

“excessive,” and that if such an excessive fee award stands, it

will serve to inflate fees in future class actions against the

State -- a result adverse to the public interest.

The Attorney General’s argument is unconvincing for two

reasons.  First, the Attorney General cites to no source -- case

or statute -- which suggests that his common law power to defend

the public interest as an entity separate from the State extends

to circumstances analogous to the facts of this case.  While this

Court held in Martin v. Thornburg that the Attorney General had a

duty to prosecute all actions necessary to defend “the property

and revenue” of the people, 320 N.C. at 546, 359 S.E.2d at 479,

it did not recognize a distinction between either the “people”

and the “State,” or their respective interests in that case.  320

N.C. at 546, 359 S.E.2d at 479.  Moreover, no language within the

Martin holding can be construed as to imply that the Attorney

General may act to defend the “people’s” interest at the expense

of the State’s interest.  The potential for such conflict is

evidenced by the State’s expressed agreement -- made while

represented by the Attorney General -- not to involve itself in

the issue of plaintiffs’ attorneys’ fees, a position at odds with

the Attorney General’s present contentions.

Second, in the absence of case law supporting the Attorney



General’s view, we examine next whether his claim of authority is

rooted in statutory or constitutional mandates.  Article III,

Section 7(2) of the North Carolina Constitution, which creates

the office of the Attorney General, simply states that the

“duties [of the Attorney General] shall be prescribed by law.” 

Such duties, therefore, are left to the discretion of the General

Assembly and are set forth in N.C.G.S. § 114-2.  Subsection (1)

of N.C.G.S. § 114-2 requires the Attorney General to defend all

actions in which the State is a party or is interested, while

subsection (2) delineates the various State entities entitled to

such defense.  Neither subsection makes any reference to “the

public interest.”  Subsection (3) has been repealed, and

subsections (4), (5), (6), and (7) deal with designated duties

that fall outside the realm of this case.  The statute’s final

subsection, (8), is divided into two parts and reads, in

pertinent part, as follows:

It shall be the duty of the Attorney General:

. . . .

(8) Subject to the provisions of G.S. 62-20:
a. To intervene, when he deems it advisable

in the public interest, in proceedings
before any courts, . . . in a
representative capacity for and on
behalf of the using and consuming public
of this State.  He shall also have
authority to institute and originate
proceedings before such courts, . . .
and shall have authority to appear
before agencies on behalf of the State
and its agencies and citizens in all
matters affecting the public interest.

N.C.G.S. § 114-2(8)(a) (1999) (emphasis added).  As noted in the

statute itself, subsection (8)(a) is subject to the provisions of



 N.C.G.S. § 62-20 provides as follows:1

The Attorney General may intervene, when
he deems it to be advisable in the public
interest, in proceedings before the
[Utilities] Commission on behalf of the using
and consuming public, including utility users
generally and agencies of the State.  The
Attorney General may institute and originate
proceedings before the Commission in the name
of the State, its agencies or citizens, in
matters within the jurisdiction of the
Commission.  The Attorney General may appear
before such State and federal courts and
agencies as he deems it advisable in matters
affecting public utility services.  In the
performance of his responsibilities under
this section, the Attorney General shall have
the right to employ expert witnesses, and the
compensation and expenses therefor shall be
paid from the Contingency and Emergency Fund. 
the Commission shall furnish the Attorney
General with copies of all applications,
petitions, pleadings, order[s] and decisions
filed with or entered by the Commission.  The
Attorney General shall have access to all
books, papers, studies, reports, and other
documents filed with the Commission.

N.C.G.S. § 62-20 (1999).

N.C.G.S. § 62-20, which outline the Attorney General’s function

and duties while participating in Utilities Commission

proceedings.   Moreover, while subsection (8)(a) allows the1

Attorney General to intervene in proceedings when he deems it to

be advisable “in the public interest,” he may do so only as a

representative of “the using and consuming public.”  (Emphasis

added.)  An examination of prior case law indicates that the

Attorney General has served as such a representative under

circumstances in which “the using and consuming public” were

persons who used and/or consumed utility-related goods and

services.  See, e.g., State ex rel. N.C. Utils. Comm’n v. Old



Fort Finishing Plant, 264 N.C. 416, 142 S.E.2d 8 (1965); State ex

rel. Utils. Comm’n v. N.C. Textile Mfrs. Ass’n, 59 N.C. App. 240,

296 S.E.2d 487 (1982), rev’d on other grounds, 309 N.C. 238, 306

S.E.2d 113 (1983); State ex rel. Utils Comm’n v. General Tel. Co.

of S.E., 12 N.C. App. 598, 184 S.E.2d 526 (1971), modified on

other grounds, 281 N.C. 318, 189 S.E.2d 705 (1972).  Such cases,

as dictated by the language of N.C.G.S. § 114-2(8)(a) and

N.C.G.S. § 62-20, were properly argued in proceedings originating

before the Utilities Commission.

In his appeal to this Court, the Attorney General refers to

no cases or other authority which suggest that his power to

intervene under subsection (8)(a) extends to circumstances

outside the scope of Utilities Commission proceedings.  As for

his authority to “institute and originate proceedings . . . and

. . . to appear before agencies on behalf of the State and its

. . . citizens in all matters affecting the public interest” -- 

as delineated in subsection (8)(a)’s second clause -- we note: 

(1) the clause is also subject to the provisions of N.C.G.S. §

62-20, (2) the Attorney General is seeking to intervene in an

existing action here and is not “institut[ing] or originat[ing]”

a proceeding, and (3) the Attorney General here is not seeking to

“appear before [an] agenc[y]” but rather to appear before a court

of law.

Even if we were to accept the Attorney General’s premise

that the issue of class action attorneys’ fees is of public

interest and that the public is somehow effectively served by

allowing a defendant’s long-term counsel to intervene on behalf



of plaintiffs -- a questionable proposition to be sure --the

power to intercede does not grant the Attorney General an

unconditional license to intrude in court affairs.  The North

Carolina Rules of Civil Procedure require a timely application

from “anyone” seeking “to intervene in an action.”  N.C. R. Civ.

P. 24 (emphasis added).  Conspicuously absent from the numerous

documents submitted to the trial court by the Attorney General,

while allegedly acting in his independent capacity as defender of

the public interest, is such an application.

North Carolina’s intervention rule is divided into two

substantive parts addressing both interventions as a matter of

right and permissive interventions.  The statute provides for

interventions as a matter of right

[w]hen the applicant claims an interest relating to the
property or transaction which is the subject of the
action and he is so situated that the disposition of
the action may as a practical matter impair or impede
his ability to protect that interest, unless the
applicant’s interest is adequately represented by
existing parties.

N.C. R. Civ. P. 24(a)(2).  In the alternative, applicants seeking

permissive intervention may do so:  (1) when a statute confers a

conditional right to intervene, or (2) when an applicant’s claim

or defense and the main action have a question of law or fact in

common.  N.C. R. Civ. P. 24(b).  Again, assuming arguendo that

the Attorney General meets the criteria of an applicant under

either subsection, he must make his application pursuant to the

procedural guidelines set forth in the rule’s subsection (c):

A person desiring to intervene shall serve a motion to
intervene upon all parties affected thereby.  The
motion shall state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or



defense for which intervention is sought.  The same
procedure shall be followed when a statute gives a
right to intervene, except when the statute prescribes
a different procedure.

N.C. R. Civ. P. 24(c).  As a review of the record reveals neither

an intervention motion on the part of the Attorney General nor an

order granting such a motion from the trial judge, we are

constrained by law to conclude that the Attorney General, at

least in regard to his asserted role as “defender of the public

interest,” is not a party to this action.  As a consequence, we

now must consider whether his appeal as a nonparty is

appropriate.

In order to confer jurisdiction on the state’s appellate

courts, appellants of lower court orders must comply with the

requirements of Rule 3 of the North Carolina Rules of Appellate

Procedure.  Crowell Constructors, Inc. v. State ex rel. Cobey,

328 N.C. 563, 402 S.E.2d 407 (1991) (per curiam); Currin-Dillehay

Bldg. Supply, Inc. v. Frazier, 100 N.C. App. 188, 394 S.E.2d 683,

appeal dismissed and disc. rev. denied, 327 N.C. 633, 399 S.E.2d

326 (1990).  The provisions of Rule 3 are jurisdictional, and

failure to follow the rule’s prerequisites mandates dismissal of

an appeal.  Abels v. Renfro Corp., 126 N.C. App. 800, 486 S.E.2d

735 (1997).  In addition, the rules of the Supreme Court that

regulate appeals, such as Rule 3, are mandatory and must be

observed.  State v. Walker, 245 N.C. 658, 660, 97 S.E.2d 219, 221

(1957), cert. denied, 356 U.S. 946, 2 L. Ed. 2d 821 (1958);

Womble v. Moncure Mill & Gin Co., 194 N.C. 577, 140 S.E. 230

(1927).  The rule may not be disregarded by the legislature, by

the judge of a superior court, or by litigants or counsel. 



Walker, 245 N.C. at 660, 97 S.E.2d at 221.

Rule 3 specifically designates that “any party entitled by

law to appeal from a judgment or order of a superior or district

court rendered in a civil action or special proceeding may take

appeal.”  N.C. R. App. P. 3 (emphasis added).  More specifically,

only a “party aggrieved” may appeal a trial court order or

judgment, and such a party is one whose rights have been directly

or injuriously affected by the action of the court.  Culton v.

Culton, 327 N.C. 624, 398 S.E.2d 323 (1990).

A careful reading of Rule 3 reveals that its various

subsections afford no avenue of appeal to either entities or

persons who are nonparties to a civil action.  Therefore, as we

have already determined that the Attorney General is not a party

to the case sub judice, we can find no grounds on which to allow

his appeal.  Accordingly, as presented, it must be dismissed.

III

As alternatives to his appeal, the Attorney General seeks

review of the attorneys’ fees issue by:  (1) petitioning this

Court for a writ of certiorari, pursuant to Rule 21 of the North

Carolina Rules of Appellate Procedure; and (2) requesting that

this Court exercise its supervisory jurisdiction pursuant to Rule

2 of the North Carolina Rules of Appellate Procedure.  We address

the two avenues in successive order.

Rule 21 provides that a writ of certiorari may be issued to

permit review of trial court orders under three circumstances: 

(1) when the right to an appeal has been lost by failure to take

timely action, (2) when no right of appeal from an interlocutory



order exists, or (3) when a trial court has denied a motion for

appropriate relief.  N.C. R. App. P. 21(a).  Here, we have no

interlocutory order or motion for appropriate relief to consider. 

Moreover, as it has been determined that the Attorney General has

no right to an appeal (see Part II, supra), no such right could

be lost by a failure to take timely action.  Therefore, no

circumstances exist that would permit the Court to issue a writ

of certiorari pursuant to Rule 21.

Nevertheless, the Attorney General asks the Court to

consider his petition outside the formal parameters of Rule 21

and argues that we should do so pursuant to Rule 2 of the North

Carolina Rules of Appellate Procedure, which provides:

To prevent injustice to a party, or to expedite
decision in the public interest, either court of the
appellate division may, except as otherwise expressly
provided in these rules, suspend or vary the
requirements or provisions of any of these rules in a
case pending before it upon application of a party or
upon its own initiative, and may order proceedings in
accordance with its directions.

N.C. R. App. P. 2.  The plain language of the rule grants this

Court the discretion to suspend appellate rules either “upon

application of a party” or “upon its own initiative.”  As it has

already been determined that the Attorney General is not a party

to this action, this matter is thereby subject to review only

through our initiative.  However, even if we were so inclined,

suspension of the appellate rules under Rule 2 is not permitted

for jurisdictional concerns.  See Bromhal v. Stott, 116 N.C. App.

250, 447 S.E.2d 481 (1994), aff’d, 341 N.C. 702, 462 S.E.2d 219

(1995); see also Von Ramm v. Von Ramm, 99 N.C. App. 153, 156, 392

S.E.2d 422, 424 (1990) (adopting United States Supreme Court



 We recognize that this Court has exercised its2

constitutional supervisory powers over inferior courts by
allowing applications for review by nonparties under certain
“exceptional” circumstances.  See In re Brownlee, 301 N.C. 532,
548, 272 S.E.2d 861, 870-71 (1981).  However, in Brownlee and its
progeny, In re Wharton, 305 N.C. 565, 569, 290 S.E.2d 688, 690-91
(1982), the nonparties were subject to financial obligations
imposed by order of a trial court.  No such financial burden, or
other exceptional circumstance, is apparent in the case sub
judice.

holding that an appellate court “‘may not waive the

jurisdictional requirements . . . , even for “good cause shown”

under Rule 2’” (quoting Torres v. Oakland Scavenger Co., 487 U.S.

312, 317, 101 L. Ed. 2d 285, 298 (1988))).  Since the Attorney

General is not a party to this case for purposes of appeal

pursuant to Rule 3(a), we are without a basis for jurisdiction

over the matter.  See N.C. Const. art. IV, § 12(1) (providing

that “the Supreme Court shall have jurisdiction to review upon

appeal any decision of the courts below”) (emphasis added).   As2

a consequence, suspension of the rules in order to accommodate

the Attorney General’s petition under the facts of this case is

beyond the purview of this Court.

In conclusion, we dismiss as improper the Attorney General’s

appeal of the trial court’s order awarding attorneys’ fees to

Class Counsel.  In addition, the Attorney General’s petition for

a writ of certiorari to review the order of the Superior Court is

dismissed, as is his motion seeking review of the order under

Rule 2 of the Rules of Appellate Procedure.

APPEAL DISMISSED.

==============================

Chief Justice FRYE dissenting.



I respectfully dissent from the majority decision. 

Assuming, as the majority so painstakingly asserts, that the

Attorney General does not have standing to appeal the award of

attorneys’ fees in this case; that this Court does not have

authority to grant certiorari; and that this Court cannot review

the trial court’s decision under Rule 2; I would, nevertheless,

review the trial court’s decision in the exercise of this Court’s

inherent supervisory authority over the trial courts.

The majority, citing In re Brownlee, 301 N.C. 532, 548, 272

S.E.2d 861, 870-71 (1981), recognizes “that this Court has

exercised its constitutional supervisory powers over inferior

courts by allowing applications for review by nonparties under

certain ‘exceptional’ circumstances.”  Bailey v. State, 353 N.C.

142, 158 n.2, 540 S.E.2d 313, 323 n.2., (2000) (Bailey V).

This case, in my opinion, meets the exceptionality

circumstance.  First, it involves a trial court’s discretion in

setting attorneys’ fees in a class action involving some 200,000

plaintiffs who have settled a tax claim against the State of

North Carolina.  Second, the attorney general appeared in the

trial court on the question of whether the attorneys’ fees were

excessive, and was heard by the trial court.  Third, as the

majority notes, this case has been appealed to this Court five

times.  The first time, in a split decision, this Court held that

plaintiffs could not proceed because they had not complied with

mandatory statutory requirements.  State v. Bailey, 330 N.C. 227,

412 S.E.2d 295 (1991) (Bailey I).  The second time this Court, in

a split decision, held that plaintiffs did not have to comply



with the statutory requirements.  Bailey v. State, 348 N.C. 130,

500 S.E.2d 54 (1998) (Bailey II).  The third time, this Court

decided an issue which arose out of a legislative settlement of

the case.  Bailey v. State, 351 N.C. 440, 526 S.E.2d 657 (2000)

(Bailey III).  The fourth time, this Court settled a dispute as

to who could be a member of the class,  Bailey v. State, 352 N.C.

127, 529 S.E.2d 448 (2000) (Bailey IV).  Now, in Bailey V, the

question is whether the substantial attorneys’ fees actually

awarded by the trial court in this class action involving refund

of taxes were reasonable or excessive.  Bailey V, 353 N.C. 142,

540 S.E.2d 313.

This case is clearly a matter of public interest.  The trial

judge, recognizing this, allowed the attorney general to

participate and be heard.  The highest Court of the State should

do likewise.

I have thoroughly reviewed the trial court’s order which

makes findings of fact, draws conclusions of law and sets, under

all the circumstances, a reasonable attorney’s fee.  The trial

judge did not abuse his discretion, especially in light of the

fact that the General Assembly itself provided authority for a

fee in excess of that awarded by the trial court.

I vote to affirm the trial court.

JUSTICE FREEMAN joins in this dissenting opinion.


