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PATRICIA ANN BLACKMON, J.: 
 

This appeal concerns a remand order issued by this court to 

the juvenile court requiring it to settle the record in this case. 

 The evidence establishes that the tapes of the hearing were lost 

and cannot be processed.  Because appellant Yvette Chisholm did not 

appear at the hearing, she cannot provide this court with an App.R. 

9(C) Statement.  Chisholm, in the original appeal, asked this court 

to order the trial court to set a new permanent custody hearing.  

Thereafter, we returned the case to the trial court with an order 

to settle the record.  In response, the trial court adopted an 

App.R. 9(C) Statement prepared by the appellee, the State of Ohio. 

 Appellant argues the trial court has not satisfied this court’s 

remand order and the appellee’s Statement of the Evidence is 

antithetical to the spirit and the intent of App.R. 9(C). Chisholm 

assigns the following errors for our review: 

I. THE TRIAL COURT ERRED IN DENYING APPELLANT'S 
MOTION TO STRIKE THE STATEMENT OF EVIDENCE. 

 
II. THE TRIAL COURT FAILED TO COMPLY WITH THE 

ORDER OF THE APPELLATE COURT ON REMAND. 
 

III. THE EVIDENCE SUBMITTED IN THE STATEMENT OF 
EVIDENCE FAILS TO SUPPORT THE COURT'S ORDER 
GRANTING PERMANENT CUSTODY. 

 
This appeal raises concerns regarding the appropriate course 

of action to be taken when an appellant does not appear at a 

hearing and the trial court cannot produce a transcript of the  
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proceedings.  Having reviewed the arguments of the parties, we 

again remand the case to the trial court to complete the record. 

The facts of this case are uncontroverted.  The State moved 

for permanent custody of Chisholm’s minor children.  Despite proper 

service, Chisholm did not appear at the hearing. Upon filing an 

appeal, she could not produce a transcript of the hearing because  

the transcript was lost, unavailable, or not recorded as is the 

custom and practice of the juvenile court. 

Chisholm, upon learning of this fact, filed a petition with 

this court to remand the matter for a new hearing.  Her lawyer 

provided an affidavit from the clerk explaining that the juvenile 

court tapes could not be obtained in a timely fashion.  The second 

affidavit from the clerk stated the following: 

I was recently informed by my supervisor that 
there are no tapes available in the above 
mentioned case. 

 
After reviewing these affidavits, we remanded to the trial 

court to complete the record.  We can only surmise from the written 

documents, that the trial judge in response to our remand order  

requested the State prepare the App.R. 9(C) Statement of the 

Evidence, which bears the trial judge’s signature to a document 

prepared by the State titled Statement of the Evidence.  We again 

surmise that the trial court chose this avenue as opposed to a new 

hearing. 

Chisholm argues in her first assigned error that the State’s  

Statement of the Evidence, signed, approved, and filed by the trial 

court is antithetical to App.R. 9(C).  We agree.  App.R. 9(C) does 
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not contemplate an appellee preparing the statement.  App.R. 9(C) 

states, “If no report of the evidence or proceedings at a hearing 

or trial was made, or if a transcript is unavailable, the appellant 

may prepare a Statement of the Evidence or proceedings from the 

best available means, ***.”  (Emphasis added.)  App.R. 9(C) 

explicitly grants permission solely to the appellant to produce a 

9(C) Statement of the Evidence.  Consequently, the evidence 

submitted by a party other than the appellant is a 9(C) Statement 

of the Evidence in name only and cannot be adopted by the trial 

court for purposes of completing the record.  The trial court erred 

in denying Chisholm’s motion to strike State’s titular 9(C) 

Statement of the Evidence.  We sustain Chisholm’s first assigned 

error. 

Chisholm’s second assigned error is troubling.  Appellant 

argues that our remand, in essence, ordered the trial court to hold 

a new hearing.  We are not so persuaded.  We agree that the trial 

court did not complete the record.  However, it is within the trial 

court’s discretion whether or not to hold a new hearing.   

Various mechanisms exist for the trial court to complete the 

record for appeal when all or part of the record is unavailable.  

For instance, App.R. 9 permits an appellant to prepare a Statement 

of the Evidence, or the parties to submit an “agreed statement of 

the case.”   

Moreover, the trial court, if necessary, could conduct an 

evidentiary hearing, appellant and appellee could work together and 
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 produce a 9(D) Statement of the Case, or appellant, if she so 

chooses, could try again to produce a 9(C) Statement.  

Accordingly, we conclude the trial court has discretion to 

choose the best avenue to complete the record, and it may not 

delegate that responsibility to an appellee. Consequently, 

Chisholm’s first assigned error is sustained, and her second 

assigned error is overruled.  The third assigned error is moot. 

Judgment is reversed and remanded. 
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This cause is reversed and remanded. 

 

It is, therefore, considered that said appellant recover of 

said appellee her costs herein. 

It is ordered that a special mandate be sent to said court to 

carry this judgment into execution. 

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure. 

Exceptions. 

 

ANNE L. KILBANE, J., and          

FRANK D. CELEBREZZE, JR., CONCUR. 

                                   
           PATRICIA ANN BLACKMON 

         PRESIDING JUDGE 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

N.B. This entry is an announcement of the court's decision. 
See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision 
will be journalized and will become the judgment and order of the 
court pursuant to App.R. 22(E) unless a motion for reconsideration 
with supporting brief, per App.R. 26(A), is filed within ten (10) 
days of the announcement of the court's decision. The time period 
for review by the Supreme Court of Ohio shall begin to run upon the 
journalization of this court's announcement of decision by the 
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section 
2(A)(1). 
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