
[Cite as State v. Smith, 2003-Ohio-4072.] 
 
 
 
 
 COURT OF APPEALS OF OHIO, EIGHTH DISTRICT 
 
 COUNTY OF CUYAHOGA 
 
 NO. 82423 
 
 
 
STATE OF OHIO      : 

  :         JOURNAL ENTRY 
Plaintiff-Appellee    :      

  :          and 
-vs-       : 

  :            OPINION 
JASON C. SMITH      : 

  : 
Defendant-Appellant   : 

  : 
 
 
DATE OF ANNOUNCEMENT              JULY 31, 2003         
OF DECISION: 
 
CHARACTER OF PROCEEDING:    Criminal appeal from 

  Common Pleas Court 
  Case No. CR-428592 

 
JUDGMENT:       Affirmed. 
 
 
DATE OF JOURNALIZATION:                                    
 
 
APPEARANCE: 
 
For Plaintiff-Appellee:    WILLIAM D. MASON     

  Cuyahoga County Prosecutor 
  BRIAN S. DECKERT 
  Assistant County Prosecutor 
  8th Floor Justice Center 
  1200 Ontario Street 
  Cleveland, Ohio 44113 

 
For Defendant-Appellant:    JAMES L. HARDIMAN 

  75 Public Square 
  Suite 333 



 
  Cleveland, Ohio 44113 

 
PATRICIA ANN BLACKMON, J.:  

{¶1} In this accelerated appeal, appellant Jason C. Smith 

appeals from the one-year sentence imposed for his conviction for 

unlawful sexual conduct with a minor.  On appeal, he assigns the 

following error for our review: 

{¶2} “I. The trial court erred and abused its discretion in 

sentencing the appellant with no prior criminal record to serve a 

one-year sentence of incarceration for the crime of unlawful sexual 

conduct with a minor pursuant to R.C. 2907.04, a felony of the 

fourth degree.” 

{¶3} Having reviewed the record and pertinent law, we affirm 

Smith’s sentence.  The apposite facts follow.  

{¶4} Smith was indicted in a two-count indictment for one 

count of theft and one count of unlawful sexual conduct with a 

minor.  Smith entered a plea of guilty to one count of unlawful 

sexual conduct with a minor and the theft count was nolled. 

{¶5} A sentencing hearing was conducted and Smith was 

sentenced to one year in prison.1 

{¶6} In his sole assigned error, Smith argues the trial court 

failed to consider the relevant statutory provisions in imposing a 

prison term for a fourth degree felony, and the trial court relied 

                                                 
1Smith filed a motion for reconsideration of the sentence with the trial court on 

February 5, 2003, arguing that at the time he committed the offense, he was not under 
community control.  The trial court denied the motion without opinion. 



 
on inaccurate information that he committed the offense while on 

community control sanction for a separate crime.   

{¶7} Before a court may sentence an offender to prison for a 

fourth degree felony, it must first determine whether any of the 

factors listed in R.C. 2929.13 (B)(1)(a) through (h) exist. The 

court then determines, based upon consideration of the seriousness 

and recidivism factors contained in R.C. 2929.12(B), (C), (D), and 

(E), whether a prison term or community control sanction is 

consistent with the purposes and principles of felony sentencing 

found in R.C. 2929.11.2  Smith contends the trial court failed to 

comply with these provisions. 

{¶8} Smith first argues the trial court relied on incorrect 

information in sentencing him to a prison term, because it found he 

was on community control sanction for a DUI offense at the time he 

committed the offense. According to Smith, he was not sentenced to 

community control sanction for his DUI offense until after he had 

committed the unlawful sexual conduct offense.   

{¶9} We understand Smith’s argument regarding his status at 

the time of sentencing.  However, although this fact exists, it 

does not demonstrate that the trial court relied solely on this 

information as a basis for its decision. We conclude the trial 

court adequately set forth reasons to support its finding that 

Smith was not amenable to community control sanctions.   

                                                 
2See R.C. 2929.13(B)(2)(a) and (b). 



 
{¶10} The court noted that Smith victimized a thirteen 

year-old in a sex offense.  The commission of a sexual offense is 

one of the factors listed under R.C. 2929.13(B)(1)(f) as a factor 

to consider in finding a defendant not amenable to community 

control sanction.  Therefore, the trial court complied with R.C. 

2929.13(B)(1). 

{¶11} The trial court also considered the seriousness and 

recidivism factors pursuant to R.C. 2929.12 by indicating at the 

hearing that the age of the victim was offensive to the court and 

to the community.  The court also noted that Smith stole items from 

the victim’s home. 

{¶12} The trial court also attached a form entitled 

“Felony Sentencing Findings” to its sentencing journal entry, which 

listed the criteria under R.C. 2929.12, regarding the factors to 

consider for determining the seriousness of the crime and 

likelihood of recidivism.  Beneath a section on the check list 

entitled “Balance More Serious”, the court checked the statement, 

“victim’s age or physical/mental condition exacerbated injury”, 

pursuant to R.C. 2929.12(B)(1). 

{¶13} This court has held that the use of a “check list” 

for sentencing purposes in conjunction with findings at the 

sentencing hearing, is a valid procedure, but only when it supports 

the sentence given.3  We conclude the trial court’s considerations 

                                                 
3State v. Thomas (June 15, 2000), Cuyahoga App. No. 76382; State v. Stadalsky 

(Apr. 13, 2000), Cuyahoga App. No. 75504; State v. Albert (1997), 124 Ohio App.3d 225. 



 
support Smith’s one-year sentence; therefore, the trial court’s use 

of the sentencing form to supplement the sentencing hearing was 

appropriate and indicates the trial court did in fact consider the 

relevant factors. 

{¶14} Smith also contends that since he had never served a 

prison term, therefore, the trial court erred by sentencing him to 

more than the minimum sentence.  The trial court sentenced Smith to 

one year out of a possible term of six-to-eighteen months. 

{¶15} R.C. 2929.14(B) states in pertinent part: 

{¶16} “If the court imposing a sentence upon an offender 

for a felony elects or is required to impose a prison term on the 

offender and if the offender previously has not served a prison 

term, the court shall impose the shortest prison term authorized 

for the offense pursuant to division (A) of this section, unless 

the court finds on the record that the shortest prison term will 

demean the seriousness of the offender’s conduct or will not 

adequately protect the public from future crime by the offender or 

others.”  

{¶17} The Ohio Supreme Court in State v. Edmonson4, 

considered the requirements of this statute, and held that the 

trial court does not have to state its reasons for finding that the 

seriousness of the offender’s conduct will be demeaned or that the 

public will not be adequately protected from future crimes. 

                                                 
486 Ohio St.3d 326, 326. 



 
{¶18} A review of the record in the instant case indicates 

that prior to imposing more than the minimum sentence for the 

charges, the trial court stated that “the court is imposing greater 

than the minimum because I believe that because of the nature of 

the offense of the conduct and the age of the victim, the minimum 

sentence in this case would not adequately protect the public and 

[would] demean the seriousness of your conduct in this case.”  

Therefore, the trial court made the required findings pursuant to 

R.C. 2929.14(B). 

{¶19} Accordingly, Smith’s assigned error is overruled. 

Judgment affirmed. 

 

It is ordered that appellee recover of appellant its costs 

herein taxed. 

The Court finds there were reasonable grounds for this appeal. 

It is ordered that a special mandate issue out of this Court 

directing the Common Pleas Court to carry this judgment into 

execution.  The defendant’s conviction having been affirmed, any 

bail pending appeal is terminated.  Case remanded to the trial 

court for execution of sentence. 

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure.  

MICHAEL J. CORRIGAN, P.J., and 

JAMES J. SWEENEY, J., CONCUR.  

                                   
       PATRICIA ANN BLACKMON 



 
           JUDGE 

  
 
 
 
 
 
 
 
 
 
 
 

N.B.  This entry is an announcement of the court's decision. 
See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22.  This decision 
will be journalized and will become the judgment and order of the 
court pursuant to App.R. 22(E) unless a motion for reconsideration 
with supporting brief, per App.R. 26(A), is filed within ten (10) 
days of the announcement of the court's decision. The time period 
for review by the Supreme Court of Ohio shall begin to run upon the 
journalization of this court's announcement of decision by the 
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section 
2(A)(1). 
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