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COURT OF APPEALS OF OHIO, EIGHTH DISTRICT 
 

COUNTY OF CUYAHOGA 
GERALD E. FUERST, CLERK OF COURTS 

 
 
 
STATE OF OHIO,    : 

: COA NO.  LOWER COURT 
NO. 

Appellee  :  80321     407802 
: 

   vs.     : COURT OF COMMON PLEAS 
: 

ROBERT CHANCELLOR   : 
: MOTION NO. 345534 

Appellant  : 
 
Date  01/22/2003 
 

JOURNAL ENTRY 
 

{¶1} THE JOURNAL ENTRY AND OPINION OF THIS COURT, 2003-Ohio-

147, RELEASED ON JANUARY 16, 2003, IN THIS CASE CONTAINED AN ERROR 

ON THE COVER PAGE.  THE LOWER COURT CASE NUMBER IS HEREBY 

CORRECTED NUNC PRO TUNC TO READ “407802”.  AS SO AMENDED, THE 

JOURNAL ENTRY AND OPINION OF JANUARY 16, 2003 SHALL STAND IN FULL 

FORCE AND EFFECT AS TO ALL ITS PARTICULARS.  THE CORRECTED ENTRY IS 

ATTACHED. 

 
 

                                    
      JUDGE DIANE KARPINSKI 
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 FRANK D. CELEBREZZE, JR., P.J.  AND 
 
 COLLEEN CONWAY COONEY, J., CONCURS.  
 
 
 
 
 
 
 
 
 

COURT OF APPEALS OF OHIO, EIGHTH DISTRICT 
 
 COUNTY OF CUYAHOGA 
 
 NO. 80321 
 
 
 
STATE OF OHIO, 
 

Plaintiff-appellee 
 

vs. 
 
ROBERT CHANCELLOR, 
 

Defendant-appellant 

 
  
 
 JOURNAL ENTRY 
 
 AND 
 
 OPINION 
 
  

 
 

 
 

 
DATE OF ANNOUNCEMENT  
 OF DECISION: 

 
 
JANUARY 16, 2003             

 
CHARACTER OF PROCEEDING: 

 
Criminal appeal from Common 
Pleas Court, Case No. 
407802 

 
JUDGMENT: 

 
Vacated. 

 
DATE OF JOURNALIZATION: 

 
                             

 
APPEARANCES: 
 

 
 

 
For plaintiff-appellee: 

 
WILLIAM D. MASON, ESQ. 
CUYAHOGA COUNTY PROSECUTOR 
MARK J. MAHONEY, ESQ. 



 
 

−3− 

ASST. COUNTY PROSECUTOR 
The Justice Center 
1200 Ontario Street 
Cleveland, Ohio   44113 

 
For defendant-appellant: 

 
MARGARET E. AMER, ESQ. 
GREGORY SCOTT ROBEY, ESQ. 
ROBEY & ROBEY 
14402 Granger Road 
Maple Heights, Ohio   44137 

KARPINSKI, J.: 

Defendant-appellant, Robert Chancellor, appeals his 

designation as a sexual predator.  Defendant pleaded guilty to one 

count of rape, one count of kidnapping, and one count of felonious 

assault.  Defendant had grabbed a woman who was seven months 

pregnant off the street, dragged her into an abandoned garage, beat 

her and repeatedly raped her.  She escaped from the garage and he 

tackled her on the grass, where the police intervened and rescued 

her.  She  was treated at the hospital for bruises and abrasions.  

 Once defendant agreed to enter a plea, the state nolled two 

additional counts of rape and an aggravated robbery charge.  A 

sexual predator hearing was held, after which the court designated 

him a sexual predator.  He timely appealed. 

Defendant states two assignments of error.  For his first 

assignment of error, appellant states: 

"I.  THE COURT’S DECISION FINDING THE DEFENDANT TO BE A SEXUAL  
 
PREDATOR WAS NOT SUPPORTED BY SUFFICIENT EVIDENCE AND WAS AGAINST  
 
THE MANIFEST WEIGHT OF THE EVIDENCE." 
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Defendant argues that the trial court did not set forth 

sufficient reasons for finding him a sexual predator.  Moreover, he 

argues that the evidence was insufficient to support a finding that 

he was likely to commit a sexually oriented offense in the future. 

The standard of proof for determining sexual predator status 

is clear and convincing.  “The sexual predator determination 

requires *** evidence the offender is likely to engage in the 

future in one or more sexually oriented offenses.  Not only must it 

be probable (more likely than not) that such a future offense will 

occur, but such likelihood must be proven by the heightened 

standard of clear and convincing evidence.”  State v. Arthur 

(2001), Cuyahoga App. No, 77770, 2001 Ohio App. LEXIS 3596, at *9. 

 In order to satisfy this standard, “there must be something of 

substance from which one could draw a logical conclusion concerning 

the likelihood of recidivism to reach a firm belief or conviction 

that defendant is likely to commit a sexually oriented offense in 

the future.”  Id. at 10.   

Defendant claims that the factors listed in R.C. 2350.09, 

which the court is to consider in making its determination, do not 

support the court’s decision.  Instead of supporting the 

designation of him as a sexual predator, he argues, the factors 

actually show that he is not likely to commit a sexually oriented 

offense in the future.  The factors listed in R.C. 2350.09 include, 

“(a) The offender's *** age;  



 
 

−5− 

“(b) The offender's *** prior criminal or delinquency record 

regarding all offenses, including, but not limited to, all sexual 

offenses;  

“(c) The age of the victim of the sexually oriented offense for 

which sentence is to be imposed or the order of disposition is to 

be made;  

“(d) Whether the sexually oriented offense for which sentence is to 

be imposed *** involved multiple victims;  

“(e) Whether the offender *** used drugs or alcohol to impair the 

victim of the sexually oriented offense or to prevent the victim 

from resisting;  

“(f) If the offender *** previously has been convicted of or 

pleaded guilty to *** a criminal offense, whether the offender *** 

completed any sentence *** imposed for the prior offense or act 

and, if the prior offense or act was a  sex offense or a sexually 

oriented offense, whether the offender *** participated in 

available programs for sexual offenders;  

“(g) Any mental illness or mental disability of the offender *** ;  

“(h) The nature of the offender's *** sexual conduct, sexual 

contact, or interaction in a sexual context with the victim of the 

sexually oriented offense and whether the sexual conduct, sexual 

contact, or interaction in a sexual context was part of a 

demonstrated pattern of abuse;  
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“(i) Whether the offender *** , during the commission of the 

sexually oriented offense for which sentence is to be imposed or 

the order of disposition is to be made, displayed cruelty or made 

one or more threats of cruelty;  

“(j) Any additional behavioral characteristics that contribute to 

the offender's *** conduct.”  

Although the court is required to consider all these factors, it is 

not required to list them at the hearing.  Rather, it should 

address the factors it considers pertinent, as well as any other 

significant factors not contained in the list.  State v. Cook 

(1998), 83 Ohio St.3d 404, 426. 

The trial court may consider a number of sources in making its 

determination, including “trial transcripts, victim statements, and 

*** pre-sentence reports that either relate to the factors listed 

in R.C. 2950.09(B) or are probative of the second prong of the 

statutory definition ***.” State v. Ferrell (1999), Cuyahoga App. 

No. 72732, 1999 Ohio App. LEXIS 1048, *11.  Additionally, “the use 

of expert testimony, whether such testimony is psychiatric, 

psychologic, or criminologic, may be useful in supplementing the 

bare facts of a conviction.”  Id. 

In determining defendant to be a sexual predator in the case 

at bar, the trial court considered the presentence report including 

his criminal history.  The court held a complete hearing, 

addressing the factors as delineated in the statute. 
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The court’s findings include defendant’s age of 27, which it 

interpreted as working against him because this was not a “youthful 

mistake.”  Tr. at 17.  The court also focused on defendant’s 

criminal history, which includes several drug offenses and motor 

vehicle offenses, and the court found those offenses to be 

significant as evidence defendant “continues to commit crimes.”  

Tr. at 18.   

The court also stated that it considered the nature of the 

sexual conduct and whether the defendant displayed cruelty in the 

act, stating, “the facts and circumstances of this crime are 

horrendous.  He snatched a woman off the street, he took her to a 

garage, closed the door and for over an hour raped her ***.”  The 

court also pointed out the “abrasions, cuts, bruises, welts” caused 

by the assault.  Finally, the court stated, “[s]he is a seven-month 

pregnant woman.  I find that appalling.”  Tr. at 19.   

The court concluded that defendant’s lies in recounting the 

incident to the police, as well as his lack of remorse1 and his 

claim that the victim was a prostitute with whom he was doing 

business, provided the clear and convincing evidence necessary to 

find him to be a sexual predator.   

“Clearly, the trial court is the trier of facts in sexual 

classification hearings.  On appeal, therefore, this court’s role 

                     
1We note, however, the presentence report indicated defendant 

expressed remorse, although the reason is unclear, that is whether 
defendant felt sympathy for the victim or dreaded going to prison. 
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is to determine whether the weight of the evidence supports the 

trial court’s decision. *** Decisions that are supported by 

competent, credible evidence will not be reversed by a reviewing 

court as being against the manifest weight of the evidence.”  State 

v. Hill (2002), Cuyahoga App. No. 78546, 2002 Ohio App. LEXIS 478, 

at *16.   

In reviewing the record, including the presentence 
investigation, however, we do not find that the evidence clearly 
and convincingly supports a sexual predator determination in this 
case.  As the Ohio Supreme Court explained in State v. Eppinger 
(2001), 91 Ohio St.3d 158, 162, “a person who has been convicted of  
 
or has pled guilty to committing one sexually oriented offense is  
 
not necessarily likely to engage in the future in one or more  
 
sexually oriented offenses.  One sexually oriented offense is not  
 
a clear predictor of whether that person is likely to engage in the  
 
future in one or more sexually oriented offenses, particularly if  
 
the offender is not a pedophile.” 

After reviewing the presentence investigation and applying the 

factors listed in the statute, we observe that although defendant 

has a criminal history, none of his previous convictions were 

sexual or violent in nature.  Rather, his convictions were for 

drug, motor vehicle, and open container violations.  Defendant 

admitted to having a drug and alcohol problem but attended a 

rehabilitation program following his release from prison in 1998.  

None of the specific problems underlying his prior convictions 

particularly supports a sexual predator classification.   
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The next factor in the statute is the age of the victim: she 

was thirty-five-years old at the time of the assault.  The statute 

addresses the age of the victim, however, especially to protect 

children in sexual crimes.  State v. Cook (1998), 83 Ohio St.3d 

404, 406 and 422.  This factor, as applied to defendant, therefore, 

does not especially favor the sexual predator classification.  

Additionally, there was only one victim in this case. 

Defendant did not use drugs or alcohol to prevent the victim 

from resisting.  The presentence report notes that defendant does 

not  have a history of  childhood  abuse or psychiatric problems.  

There are many statutory factors that do not favor applying the 

sexual predator classification to defendant.   

In finding defendant a sexual predator, the trial court was 

“appalled” specifically by the fact that defendant attacked a 

pregnant woman.  There is no evidence, however, he knew or should 

have known before the rape that the victim was pregnant.2  

Additionally, we note a statement by the victim at the hospital:  

“he just kept hitting me and hitting me asking me where’s the money 

***.”  State’s Ex. 1.  This statement implies that defendant’s 

motive was theft and not sexual gratification. 

This court has previously explained the standard the trial 
court must use: “Predicting the future is subject to uncertainty.   
We do not require unattainable perfection.  But, even within the  
 
limits attendant to that task, the evidence must furnish a basis  

                     
2The victim was 5'4" tall and weighed 167 pounds. 
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for logically choosing between two alternative possibilities.  The  
clear and convincing standard does not permit mere conjecture or  
 
 
speculation.”  Arthur at 25.   

Using this standard, we conclude there is not clear and 

convincing evidence here to support a “firm belief or conviction 

that defendant is likely to comment a sexually oriented offense in 

the future.”  Arthur, supra. 

The first assignment of error has merit. 

For his second assignment of error, appellant states: 

“II.  THE DEFENDANT WAS DENIED THE EFFECTIVE ASSISTANCE OF  
 
COUNSEL WHEN HIS ATTORNEY FAILED TO REQUEST THE APPOINTMENT OF AN  
 
EXPERT TO EVALUATE HIM AND ASSIST THE COURT IN MAKING A  
 
DETERMINATION AT THE SEXUAL OFFENDER CLASSIFICATION HEARING.” 

Because we find that defendant’s classification as a sexual 

predator is in error, this assignment of error is moot.  We note 

parenthetically, however, that the Eppinger Court held that the 

appointment of an expert, when requested by defendant, is not 

mandatory, although we encourage offering such expertise.   

When addressing whether failure to request an expert 

constitutes ineffective assistance of counsel, the burden of proof 

is on the defendant to prove not only that counsel’s assistance was 

deficient, but also that the outcome of the hearing would have been 

different but for that deficiency.  State v. Bradley (1989), 42 

Ohio St.3d 136.  This high standard cannot be reached, without 
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knowing whether the results of the expert’s examination would have 

been favorable to defendant or not.  Because the burden of proof in 

a sexual predator hearing is on the prosecutor, asking for an 

expert could expose a client to a greater risk of an adverse 

finding.  It is arguable that asking for an expert who then finds 

defendant likely to reoffend could be ineffective assistance.   

The judgment of the trial court classifying defendant as a 

sexual predator is vacated.  “This vacation of the sexual predator 

status does not in any way change the fact that the appellant is a 

sexually oriented offender as a matter of law.”  State v. Grider, 

(2001), 144 Ohio App.3d 323, 327.  Judgment vacated.  Because 

defendant’s status as a sexually oriented offender attaches by law 

and does not require a hearing, defendant is classified as a 

sexually oriented offender.   
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Judgment is vacated. 

It is, therefore, ordered that appellant recover of appellee 

his costs herein taxed.  

The court finds there were reasonable grounds for this appeal. 

It is ordered that a special mandate issue out of this court 

directing the Cuyahoga County Court of Common Pleas to carry this 

judgment into execution.  

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure.  

 

 FRANK D. CELEBREZZE, JR., P.J.,                      

 DISSENTS WITH SEPARATE DISSENTING OPINION;           

 COLLEEN CONWAY COONEY, J., CONCURS IN JUDGMENT ONLY. 

 
         

DIANE KARPINSKI 
JUDGE 

 
 
 
 
 
 
 
 
 
 
FRANK D. CELEBREZZE, JR., J., DISSENTING: 

I respectfully dissent from the majority opinion for the 

following reasons.  The trial court held a complete hearing on the 
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sexual predator status of the appellant.  The trial court reviewed 

the records, including the presentence investigation, and addressed 

the appropriate factors as listed in the statute.  The trial court 

clearly relied on the following factors when making its 

determination: the appellant’s age, his prior criminal record for 

all offenses, prior incarceration, the nature of the sexual 

conduct, cruelty displayed towards the victim and behavioral 

characteristics of the appellant. 

Specifically the trial court focused on the appellant’s 

extensive criminal history stating appellant’s “record is 

significant * * *  He has gone to prison.  He continues to commit 

crimes.  I find he does have the greatest likelihood of 

reoffending.  I have an obligation to protect the public.  I think 

that’s a significant factor that must be considered here.  I think 

it would demean the seriousness of the offense to not give a 

significant sentence in this matter.”  (TR. 37-39.) 

In fact, the probation officer provided the trial court with 

supplemental information in his report pertaining to the 

surrounding circumstances of the appellant’s arrest for possession 

of drugs in Case No. CR-404035.  The police responded to a domestic 

violence call in which the appellant apparently choked his 

girlfriend and damaged property.  Upon arrest, the appellant had 

drugs upon his person. 

The appellant’s substance abuse problems caused him to engage 

in continuous transgressions against the law that, given enough 
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time, has escalated into crimes of a violent and sexual nature.  

Even the appellant’s attorney states to the court, “I don’t think 

this incident would have taken place had he not been drunk, not 

been drinking on this morning.” (Tr. 23.) 

The trial court’s decision to adjudicate the appellant as a 

sexual predator was supported by competent, credible evidence and 

shall not be reversed by a reviewing court a against the manifest 

weight of the evidence.  State v. Hills (Feb. 7, 2002), Cuy. App. 

No. 78546. 
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