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Cleveland, Ohio 44113
FRANK D. CELEBREZZE, JR., J.:

{91} The appellant, Capri Lewis, appeals the conviction and
sentence issued in the Court of Common Pleas, Criminal Division.
Upon our review of the arguments of the parties and the record
presented, we affirm the Jjudgment of the trial court for the
reasons set forth below.

{92} capri Lewis (“Appellant”) is the paternal half-sister of
the victim. An altercation between the two sisters erupted on the
night of February 23, 2002 in the parking lot of St. Joseph School,
which 1is 1located on East 147 Street and St. Clair Avenue.
Appellant claimed that the victim owed her $50, which the wvictim
refused to pay due to some damage appellant had caused at her
residence. Appellant and several male acquaintances approached the
victim and her friends, and a physical fight broke out. Appellant
struck the victim with what appeared to be a black iron pole,
approximately two feet in length, while her male companions struck
the victim’s brother. Eventually 15 to 20 people became involved
in the fight, punching and kicking the victim and her brother. The
victim’s cousin eventually came to her aid and escorted her to the
hospital where she received 14 stitches for a scalp laceration and
was treated for a black eye and a bruised lip and knee.

{93} Appellant was indicted on April 9, 2002 on two counts of
felonious assault, pursuant to R.C. 2903.11(A) (1) and (A) (2),

respectively. A jury trial began on September 11, 2002, and the



jury returned a guilty verdict as to count one of the indictment on
September 16, 2002. The trial court subsequently sentenced
appellant to two years at the Ohio State Reformatory for Women.

{94} The appellant presents four assignments of error for our
review. The first assignment of error states:

{ﬂS} “I. CAPRI LEWIS WAS DEPRIVED OF HER CONSTITUTIONAL RIGHT
TO A FAIR TRIAL BEFORE AN UNBIASED JURY WHEN THE TRIAL COURT
IMPROPERLY INSTRUCTED THE JURY TO CONTINUE ITS DELIBERATIONS.”

{96} Appellant’s trial counsel failed to object to the jury
instruction in gquestion. Failure to object to a jury instruction
waives any claim of error relative to that instruction unless, but
for the error, the outcome of the trial clearly would have been
otherwise. State v. Underwood (1983), 3 Ohio St.3d 12; State v.
Nolling (2002), 98 Ohio St.3d 44.

{97} We therefore examine the jury charge for plain error. To
constitute plain error, the error must be obvious on the record,
palpable, and fundamental, so that it should have been apparent to
the trial court without objection. See State v. Tichon (1995), 102
Ohio App.3d 758, 767. Moreover, plain error does not exist unless
the appellant establishes that the outcome of the trial clearly
would have been different but for the trial court's allegedly
improper actions. State v. Waddell (1996), 75 Ohio St.3d 163, 166.

Notice of plain error is to be taken with utmost caution, under

exceptional circumstances, and only to prevent a manifest



miscarriage of justice. State v. Phillips (1995), 74 Ohio St.3d
72, 83.

{98} The Ohio Supreme Court, in State v. Howard (1989), 42
Ohio St.3d 18, 537 N.E.2d 188, approved a supplemental charge to be
given to juries that have become deadlocked on the question of
conviction or acquittal. The Howard charge states:

{99} “The principal mode, provided by our Constitution and
laws, for deciding questions of fact in criminal cases, is by jury
attained or expected. Although the wverdict must reflect the
verdict of each individual juror and not mere acquiescence in the
conclusion of your fellows, each gquestion submitted to you should
be examined with proper regard and deference to the opinions of
others. You should consider it desirable that the case be decided.

You are selected in the same manner, and from the same source, as
any future jury would be. There is no reason to believe the case
will ever be submitted to a jury more capable, impartial or
intelligent than this one. Likewise, there is no reason to believe
that more or clearer evidence will be produced by either side. It
is your duty to decide this case, if you can conscientiously do so.

You should listen to one another’s arguments with a disposition to
be persuaded. Do not hesitate to reexamine their positions, given
that a unanimous wverdict has not been reached. Jurors for
acquittal should consider whether their doubt is reasonable,
considering that it is not shared by others, equally honest, who

have heard the same evidence, with the same desire to arrive at the



truth, and under the same oath. Likewise, jurors for conviction
should ask themselves whether they might not reasonably doubt the
correctness of a judgment not concurred in by all other jurors.”
Howard at 25, 26.

{910} Appellant argues in the instant case not that the
court failed to issue a Howard charge, but that the language given
to the jury was not read verbatim from Howard and that the trial
court added introductory language which had the effect of
increasing coerciveness where the jury was concerned. We disagree.

This court, in State v. Williams, noted the following in
considering the Howard charge:

{911} “While we acknowledge that the better practice for
trial courts would be to simply read the suggested format laid out
in Howard, we do not find the variance [therefrom] *** dispositive.
Rather, the charge read to the jury *** [should contain] all of the
essential elements of the Howard charge to insure that it was
balanced and neutral.

{912} “The charge set forth in Howard was merely a
suggestion posed by the supreme court. It is not an absolute
mandate for lower courts to follow. Nonetheless, any supplemental
charge given by a lower court must, at a minimum, satisfy the
stated goals of the suggested Howard charge. These goals are 1) to
encourage a verdict where one can conscientiously be reached and,

2) be balanced enough to allow jurors to reconsider their opinions



in light of the fact others do not agree.” (July 5, 1995),
Cuyahoga App. No. 66864 at 22; Howard, 42 Ohio St.3d 18 at 25.

{913} We find the trial court’s instruction to the jury in
the instant case was balanced, neutral and not coercive. The
charge given in the instant case comports with the goals of Howard,
and there is no plain error; therefore, this assignment of error
has no merit and is overruled.

{ﬂ14} “IT. CAPRI LEWIS WAS DEPRIVED OF HER LIBERTY WITHOUT
DUE PROCESS OF LAW BY HER CONVICTION FOR FELONIOUS ASSAULT AS IT
WAS NOT SUPPORTED BY SUFFICIENT EVIDENCE TO PROVE HER GUILT BEYOND
A REASONABLE DOUBT.”

{915} In State v. Jenks (1991), 61 Ohio St.3d 259, the
Ohio Supreme Court re-examined the standard of review to be applied
by an appellate court when reviewing a claim of insufficient
evidence:

{916} “An appellate court’s function when reviewing the
sufficiency of the evidence to support a criminal conviction is to
examine the evidence admitted at trial to determine whether such
evidence, if Dbelieved, would convince the average mind of
defendant’s guilt beyond a reasonable doubt. The relevant inquiry
is whether, after viewing the evidence in a light most favorable to
the prosecution, any rational trier of fact could have found the
essential elements of the crime proven beyond a reasonable doubt.
(Jackson v. Virginia (1979), 443 U.S. 307, 99 S.Ct. 2781, 61

L.Ed.2d 560, followed.)” 1Id. at 92 of the syllabus.



{917} More recently, in State v. Thompkins (1997), 78 Ohio
St.3d 380, the Ohio Supreme Court stated the following with regard
to “sufficiency” as opposed to “manifest weight” of the evidence:

{918} “‘[Slufficiency is a term of art meaning that legal
standard which is applied to determine whether the case may go to
the jury or whether the evidence is legally sufficient to support
the jury verdict as a matter of law.’ Black’s Law Dictionary (6 Ed.
1990) 1433. See, also, Crim.R. 29(A) (motion for judgment of
acquittal can be granted by the trial court if the evidence is
insufficient to sustain the conviction). In essence, sufficiency
is a test of adequacy. Whether the evidence is legally sufficient
to sustain a verdict is a question of law. State v. Robinson
(1955), 162 Ohio St. 486, 55 0.0. 388, 124 N.E.2d 148. In
addition, a conviction based on 1legally insufficient evidence
constitutes a denial of due process. Tibbs v. Florida (1982), 457
Uu.s. 31, 45, 102 Ss.Ct. 2211, 2220, 72 L.Ed.2d 652, 663, citing
Jackson v. Virginia (1979), 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d
560.” Id. at 386-387.

{919} Where there is substantial evidence upon which the
trier of fact has based its verdict, a reviewing court abuses its
discretion in substituting its judgment for that of the jury as to
the weight and sufficiency of the evidence. State v. Nicely
(1988), 39 Ohio St.3d 147. The weight to be given the evidence and
the credibility of the witnesses are primarily for the trier of

fact to determine. State v. DeHass (1967), 10 Ohio St.2d 230.



{920} In the instant case, there exists sufficient
evidence to uphold the appellant’s conviction. The state presented
five witnesses, including the victim, who testified that they saw
the fight in question and that the appellant was responsible for
the injuries to the victim. Appellant presented three witnesses on
her behalf who testified that they were unaware of how the victim
was injured. This court will not substitute its judgment for that
of the trier of fact where credibility and weight of the evidence
are concerned. Given the testimony and evidence presented, a
reasonable trier of fact could find the appellant guilty beyond a
reasonable doubt; therefore, appellant’s second assignment of error
is overruled.

{ﬂZl} “ITI. CAPRI LEWIS WAS DEPRIVED OF HER CONSTITUTIONAL
RIGHT TO A FAIR TRIAL BEFORE A JURY WHEN THE TRIAL COURT REFUSED TO
GIVE A PROPERLY REQUESTED JURY INSTRUCTION ON A LESSER INCLUDED
OFFENSE.”

{922} The trial court should give an instruction on a
lesser included offense only when the evidence warrants it. State
v. Johnson (1988), 36 Ohio St.3d 224, 226. The trial court must
charge the jury on a lesser included offense only when the evidence
would reasonably support both an acquittal on the crime charged and
a conviction on the lesser included offense. State v. Thomas
(1988), 40 Ohio St.3d 213 at 92 of the syllabus. For example, a
trial court will give an instruction on the lesser included offense

of involuntary manslaughter in a murder trial only when the jury



could reasonably find against the state on the element of
purposefulness and still find for the state on the defendant's act
of killing another. However, an instruction is not warranted every
time "some evidence" is presented on a lesser included or inferior
degree offense. State v. Shane (1992), 63 Ohio St.3d 630, 632-33.

{923} Crim.R. 30 provides that a party may not assign as
error the giving or the failure to give any instructions unless the
party objects before the jury retires to consider its verdict.
State v. Hampton (Aug. 25, 1994), Cuyahoga App. 65786. Absent
plain error, the failure to object to a court's failure to instruct
the jury on a lesser included offense is a waiver of the issue on
appeal. State v. Underwood (1983), 3 Ohio St.3d 12, 13, 444 N.E.2d
1332.

{924} Trial counsel for appellant made a request mid-trial
that an instruction on the lesser included offense of “reckless
harm” be given to the jury. Unfortunately, there is no such
offense, and trial counsel failed to object to the final jury
instructions. In fact, when directly addressed by the court, trial
counsel expressed no objections to the jury instructions issued.
In reviewing the instructions with which the jury was charged, we
find no plain error; thus, this assignment of error is overruled.

{ﬂ25} “IV. CAPRI LEWIS WAS DEPRIVED OF HER CONSTITUTIONAL
RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL BOTH BY HER TRIAL

COUNSEL’'S FAILURE TO PRESERVE THE RECORD FOR APPEAL AND BY FAILING



TO REQUEST AN APPROPRIATE JURY INSTRUCTION ON A LESSER INCLUDED
OFFENSE.”

{926} In order to substantiate a claim of ineffective
assistance of counsel, the appellant is required to demonstrate
that: 1) the performance of defense counsel was seriously flawed
and deficient; and 2) the result of the appellant’s trial or legal
proceeding would have been different had defense counsel provided
proper representation. Strickland v. Washington (1984), 466 U.S.
668, State v. Brooks (1986), 25 Ohio St.3d 144.

{927} In reviewing a claim of ineffective assistance of
counsel, it must be presumed that a properly licensed attorney
executes his legal duty in an ethical and competent manner. State
v. Smith (1985), 17 Ohio St.3d 98; Vaughn v. Maxwell (1965), 2 Ohio
St.2d 299.

{928} The Supreme Court of Ohio, with regard to the issue
of ineffective assistance of counsel, held in State v. Bradley
(1989), 42 Ohio St.3d 136, that:

{929} “When considering an allegation of ineffective
assistance of counsel, a two-step process is usually employed.
First, there must be a determination as to whether there has been a
substantial violation of any of defense counsel’s essential duties
to his client. Next, and analytically separate from the question
of whether the defendant’s Sixth Amendment rights were violated,
there must be a determination as to whether the defense was

prejudiced by counsel’s ineffectiveness.” State v. Lytle (1976),



48 Ohio St.2d 391, 396-397, vacated in part on other grounds
(1978), 438 U.S. 910. This standard is essentially the same as the
one enunciated by the United States Supreme Court in Strickland v.
Washington (1984), 466 U.S. 668.

{930} “Even assuming that counsel’s performance was
ineffective, this is not sufficient to warrant reversal of a
conviction. ‘An  error by counsel, even 1if professionally
unreasonable, does not warrant setting aside the judgment of a
criminal proceeding if the error had no effect on the judgment.
Cf. United States v. Morrison, 449 U.S. 361, 364-365 (1981)."
Strickland, supra, at 691. To warrant reversal, ‘[t]lhe defendant
must show that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would
have been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome.’ Strickland,
supra, at 694. In adopting this standard, it is important to note
that the court specifically rejected lesser standards for
demonstrating prejudice. ***,

{931} “Accordingly, to show that a defendant has been
prejudiced by counsel’s deficient performance, the defendant must
prove that there exists a reasonable probability that, were it not
for counsel’s errors, the result of the trial would have been
different.” State v. Bradley, supra, at 141, 142.

{932} Pursuant to our review of the record presented, we

find the performance of appellant’s trial counsel was neither



flawed nor deficient, nor was appellant prejudiced by either of the
errors argued today. As discussed above, the Howard charge issued
to the jury was appropriate and did not prejudice the defendant.
Therefore, failure to object to said charge does not amount to
ineffective assistance of counsel. Further, the evidence in this
case was legally sufficient and reasonably supported a charge of
felonious assault; the trial court was not mandated to instruct the
jury on any lesser included offense. Trial counsel’s performance,
even if it was ineffective, did not prejudice the appellant, and
this assignment of error is overruled.

Judgment affirmed.

It is ordered that appellee recover from appellant costs
herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court
directing the common pleas court to carry this judgment into
execution. The defendant’s conviction having been affirmed, any
bail pending appeal is terminated. Case remanded to the trial
court for execution of sentence.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

FRANK D. CELEBREZZE, JR.
PRESIDING JUDGE
SEAN C. GALLAGHER, J., AND

JAMES D. SWEENEY*, J., CONCUR.




(*SITTING BY ASSIGNMENT: JUDGE
JAMES D. SWEENEY, RETIRED, OF THE
EIGHTH DISTRICT COURT OF APPEALS.)

N.B. This entry is an announcement of the court's decision. See
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will be
journalized and will become the judgment and order of the court
pursuant to App.R. 22 (E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .
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