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SEAN C. GALLAGHER, P.J.:

{111} Plaintiff-appellant Sarah Olynyk appeals the ruling of
the Cuyahoga County Court of Common Pleas that entered a journal
entry dismissing with prejudice Olynyk’s claims against defendant-
appellee Dr. Jack Andrish.

{12} In January 1994, Olynyk, a minor, by and through her
mother and natural guardian, filed a complaint against numerous
defendants claiming medical negligence. In October 1997, Olynyk
filed a motion for dismissal of the complaint pursuant to Civ.R.
41 (A) (2) . The trial court dismissed the complaint without
prejudice.

{13} In February 2002, Olynyk refiled her complaint adding
Dr. Andrish as an individual defendant. Eventually, all
defendants were dismissed except defendants Dr. Peter Scoles and
Dr. Andrish. Both filed motions for summary judgment that were
granted. On appeal, the trial court’s decision was affirmed as to
defendant Dr. Scoles but reversed and remanded as to Dr. Andrish.

See Olynyk v. Scoles, Cuyahoga App. No. 83525, 2004-Ohio-2688.

{14} After remand, Olynyk filed a notice of dismissal
pursuant to Civ.R. 41(2) (1) (a) on January 13, 2005. On January
24, the trial court entered a journal entry dismissing Olynyk'’s
case with prejudice. Olynyk appeals, advancing two assignments of
error for our review. We will address only the first assignment

of error because it is dispositive of the case.

{115} Olynyk’s first assignment of error states:



{16} “I. The trial court was without jurisdiction to enter
its January 24, 2005, journal entry dismissing plaintiff’s claims
against defendant Jack T. Andrish, M.D., with prejudice when
plaintiff had already filed her Civ.R. 41(A) (1) notice of
dismissal without prejudice on January 13, 2005.”

{17} Under her first assignment of error, Olynyk contends
that the trial court was without jurisdiction to dismiss the case
with prejudice because she had already filed a “notice dismissal”
in accordance with Civ.R. 41(A) (1) (a). Consequently, Olynyk
asserts that her dismissal should be without prejudice.
Furthermore, Olynyk argues that the "“double dismissal” rule is
inapplicable here because the dismissal in the first case was a
Civ.R. 41(A) (2) dismissal by court order, not a dismissal solely
by the plaintiff.

{18} Dr. Andrish argues that the double dismissal rule
applies to all voluntary dismissals under Civ.R. 41(A), not just
notice dismissals. As a result, Dr. Andrish contends that the
January 13, 2005 dismissal was Olynyk’s second dismissal and
subject to the double dismissal rule, in other words, with
prejudice.

{19} Civ.R. 41(A) provides for three types of voluntary
dismissals: (1) by notice, (2) by stipulation, and (3) by court
order.

{10} civ.R. 41(A) states:



“(1) By plaintiff; by stipulation. Subject to the
provisions of Rule 23 (E) and Rule 66, an action may be
dismissed by the plaintiff without order of court (a)
by filing a notice of dismissal at any time before the
commencement of trial wunless a counterclaim which
cannot remain pending for independent adjudication by
the court has been served by the defendant or (b) by
filing a stipulation of dismissal signed by all parties
who have appeared in the action. Unless otherwise
stated in the notice of dismissal or stipulation, the
dismissal is without prejudice, except that a notice of
dismissal operates as an adjudication upon the merits
of any claim that the plaintiff has once dismissed in
any court.“(2) By order of court. Except as provided
in subsection (1) an action shall not be dismissed at
the plaintiff’s instance except upon order of the court
and upon such terms and conditions as the court deems
proper. If a counterclaim has been pleaded by a
defendant prior to the service upon him of the
plaintiff's motion to dismiss, the action shall not be
dismissed against the defendant’s objection unless the
counterclaim can remain pending for independent
adjudication by the court. Unless otherwise specified
in the order, a dismissal under this paragraph is
without prejudice.”

(Emphasis added.)

{1111} Pursuant to Civ.R. 41(24) (1) (a), a plaintiff may
voluntarily and unilaterally dismiss an action without prejudice
by filing a notice with the trial court at any time before trial.

Forshey v. Airborne Freight Corp. (2001), 142 Ohio App.3d 404,
408. These dismissals are known as “notice dismissals.” Id. The
mere filing of the notice by the plaintiff automatically
terminates the case without court intervention or approval and
generally without the consent of the opposing party. Mays v.
Kroger Co. (1998), 129 Ohio App.3d 159, 1e6l. This notice
dismissal, however, is available to the plaintiff only once, and a

second notice dismissal acts as an adjudication on the merits



despite contrary language in the notice. Id. at 161-162; see,
also, Civ.R. 41(4d) (1).

{112} Thus, in order for the notice of dismissal filed by
Olynyk on January 13, 2005 to have operated as an adjudication on
the merits, Olynyk must have previously dismissed the action
unilaterally (i.e., without stipulation by the defense or by court
order). The prior dismissal, however, was not dismissed by the
plaintiff; rather, a Civ.R.41(A) (2) dismissal was done by “order
of the court.” Therefore, the second dismissal could not have
operated as an adjudication on the merits. See Forshey, 142 Ohio
App.3d at 409; see, also, Heskett v. Paulig (1999), 131 Ohio
App.3d 221, 225 (finding the double dismissal rule did not apply
where an action was first dismissed by action of the court
pursuant to Civ.R. 41(A) (2)); Ham v. Park (1996), 110 Ohio App.3d
803, 814 (recognizing the “two-dismissal rule” does not apply to
Civ.R. 41(A) (2) (B)); Bowen v. Tony Perry Chevrolet (Aug. 16,
1995), Medina App. No. 2415-M (recognizing same); Bonskowski v.
Kinsinger (Nov. 14, 1985), Cuyahoga App. No. 49631 (holding that
only a notice dismissal is limited by the two-dismissal rule).

{1113} Consistent with the above opinions, other courts have
held that both dismissals must be Civ.R. 41(A) (1) (a) “dismissals
by notice” in order for the double dismissal rule to apply. See
Robinson v. Allstate Ins. Co., Cuyahoga App. No. 84666,
2004-0Ohio-7032; International Computing v. State Dep’t of Admin.

Servs. (May 9, 1996), Franklin App. No. 95API11-1475; see, also



Riley v. Med. College of Ohio Hosp. (1992), 83 Ohio App.3d 139,
141 (double dismissal rule inapplicable when first dismissal was
by court order pursuant to stipulation); Nemeth v. Aced (Feb. 22,
1996) Franklin App. No. 95APE06-768 (double dismissal rule
inapplicable when first dismissal was by stipulation); Hershiser
v. BOS Corp. (1990), 69 Ohio App.3d 186, 189 (double dismissal
rule inapplicable when first dismissal was by stipulation); Bowen,
supra (double dismissal rule inapplicable when first dismissal was
by journal entry upon agreement of the parties); All Structures,
Inc. v. Hensley (Mar. 31, 1992), Lake App. No. 91-L-075, (double
dismissal rule inapplicable when first dismissal was by court
order) ; Graham v. Pavarini (1983), 9 Ohio App.3d 89, 93-94 (double
dismissal rule inapplicable when two prior dismissals were by
court order or stipulation); Hatcher v. City of Cleveland (Dec.
10, 1992), Cuyahoga 2App. No. 63668 (double dismissal rule
inapplicable when second dismissal was by stipulation).

{114} Finally, we note that Civ.R. 41 was written to abolish
the broad liberty given to plaintiffs under R.C. 2323.05(A), which
allowed plaintiffs to dismiss any number of times so long as the
statute of limitations had not run. See Civ.R. 41 Staff Notes.
In order for a plaintiff to obtain more than one dismissal,
Civ.R. 41(A) (1) (b) and (A) (2) require that a plaintiff convince

the defendant to stipulate to a dismissal and/or the court to



agree and order a dismissal without prejudice.’ Id. Hence,
Olynyk’s notice dismissal is without prejudice, because her first
dismissal was by court order.

{115} Olynyk’s first assignment of error is sustained. This
case 1s reversed and remanded to the trial court for further
proceedings consistent with this opinion.

Judgment reversed and case remanded.

This cause is reversed and remanded to the lower court for
further proceedings consistent with this opinion.

It is, therefore, considered that said appellant recover of
said appellee costs herein.

It is ordered that a special mandate issue out of this court
directing the Cuyahoga County Common Pleas Court to carry this
judgment into execution.

A certified copy of this entry shall constitute the mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

MARY EILEEN KILBANE, J., CONCURS;

CHRISTINE T. MCMONAGLE, J., CONCURS
(SEE ATTACHED CONCURRING OPINION) .

SEAN C. GALLAGHER
PRESIDING JUDGE

' A Civ.R. 41(A) (2) dismissal does not implicate the double
dismissal rule unless stated otherwise in the court’s order. It
is incumbent upon the defense to raise objections to a court-
ordered dismissal.



N.B. This entry is an announcement of the court’s decision.
See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision
will be journalized and will become the judgment and order of the
court pursuant to App.R. 22(E) unless a motion for reconsideration
with supporting brief, per App.R. 26(A), is filed within ten (10)
days of the announcement of the court’s decision. The time period
for review by the Supreme Court of Ohio shall begin to run upon
the journalization of this court’s announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(Aa) (1) .
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CHRISTINE T. McMONAGLE, J., CONCURRING:

{116} I concur completely with the well-reasoned analysis of
the majority in this matter and their discussion of the difference
between Civ.R 41(A) (1) and 41(A) (2) dismissals. I write
separately to address two additional factors that should cause the

reversal and remand of this matter. It is important to note that



in Case No. 328030, filed January 24, 1997 (the First Complaint),
Dr. Andrish was never named as a party, nor served with a
Complaint. The first time Dr. Andrish was named as a defendant by
Sarah Olynyk was in the instant case, Case No. 463860, and that

case has only been dismissed once.

{117} Further, in the case Dbefore us, Dr. Andrish was
dismissed by notice, subject to refiling within one vyear of
January 13, 2005. At that point, the trial court was wholly
divested of jurisdiction to enter orders in regard to Dr. Andrish;
hence the court’s sua sponte dismissal with prejudice of claims
against Dr. Andrish 11 days later was void, as the court was then
without Jjurisdiction. Once a plaintiff files a notice of
dismissal, the trial court is deprived of further jurisdiction
over the case. Briggs v. Fedex Ground Package Sys., 157 Ohio
App.3d 643, 2004-0Ohio-3320. This court has ruled that a Civ.R.
41 (A) (1) (a) dismissal is self-executing and gives a plaintiff an
absolute right to terminate his or her cause of action voluntarily
and unilaterally at any time prior to commencement of trial
without order of the court and without giving notice to opposing
counsel. Rini v. Rini, Cuyahoga App. No. 80225, 2002-Ohio-648.
The mere filing of the notice of dismissal with the clerk of
courts completely divests the court of jurisdiction. In short,
even i1f this were a second-time notice of voluntary dismissal, the
court was without jurisdiction at that instance to convert it to a

dismissal with prejudice. The issue of whether Olynyk could



refile could only be addressed if and when there was a subsequent

filing.
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