
[Cite as Filippi v. Ahmed, 2006-Ohio-4368.] 
 
 

COURT OF APPEALS OF OHIO, EIGHTH DISTRICT 
 

COUNTY OF CUYAHOGA 
 

NO. 86927 
 
ADRIENNE FILIPPI,         : 

: 
Plaintiff-Appellee  :   

:    
vs.     :   

:  JOURNAL ENTRY 
AZZAM N. AHMED, ET AL.,   :    and 

:      OPINION 
Defendants             : 

: 
[Appeal by State Farm Fire & : 
Casualty Co.]    : 
 
 
DATE OF ANNOUNCEMENT  
OF DECISION    : AUGUST 24, 2006 
 
CHARACTER OF PROCEEDING:  : Civil appeal from 

: Common Pleas Court           
: Case No. 504133 

 
JUDGMENT      : REVERSED AND REMANDED. 
 
DATE OF JOURNALIZATION   :                           
 
APPEARANCES: 
 
For plaintiff-appellee:  W. Craig Bashein, Esq.  

BASHEIN & BASHEIN CO., L.P.A.  
Terminal Tower - 35th Floor  
50 Public Square  
Cleveland, Ohio  44113-2216 

 
Paul W. Flowers, Esq.  
PAUL W. FLOWERS CO., L.P.A. 
Terminal Tower - 35th Floor 
50 Public Square 
Cleveland, Ohio  44113 

 
   
 



For defendant, Azzam N.  Richard C. Haber, Esq. 
Ahmed, M.D., et al.:  620 Eaton Center 

1111 Superior Avenue 
Cleveland, Ohio  44114 

 
For proposed intervening  Richard M. Garner, Esq. 
defendant-appellant, State  DAVIS & YOUNG 
Farm Fire & Casualty Co.: 1700 Midland Building 

101 Prospect Avenue, West 
Cleveland, Ohio  44115 

 
Gregory H. Collins, Esq. 
DAVIS & YOUNG 
One Cascade Plaza 
Suite 800 
Akron, Ohio  44308 

 
 
 
MICHAEL J. CORRIGAN, J.: 

{¶ 1} This is an appeal by State Farm Fire and Casualty Company 

from an order by the court denying its motion to intervene in a 

civil tort action filed by plaintiff Adrienne Filippi against 

defendant Azzam Ahmed, M.D.  Ahmed is a doctor who has been 

previously convicted of criminal rape and gross sexual imposition 

charges relating to his gynecological treatment of a number of 

patients.  State Farm insured Ahmed’s practice, the Womens’ 

Comprehensive Care Clinic, and agreed to represent the clinic under 

a reservation of rights.  State Farm then asked the court for 

permission to intervene in the action.  State Farm apparently 

wished to avoid a general verdict which might be so encompassing as 

to fall within the policy language.  In other words, it wished for 

a specific verdict, most likely on tort grounds, which conduct by 

Ahmed would not be covered as simple negligence.  To accomplish 

this, State Farm wanted to conduct “limited discovery” and submit 



jury interrogatories.  The court denied the motion and State Farm 

appeals. 

I 

{¶ 2} There is a question of whether this court has an 

appealable order and should dismiss.  This issue is currently 

pending before the Ohio Supreme Court in Gehm v. Timberline Post & 

Frame, 108 Ohio St.3d 1434; 2006-Ohio-421, on the following 

certified question:  “Whether the denial of a motion for leave to 

intervene on behalf of an insurer for purposes of participating in 

discovery and submitting jury interrogatories is a final appealable 

order pursuant to R.C. 2505.02.” 

{¶ 3} While the denial of a motion to intervene has been held 

to be  an appealable order, Fifth Third Bank, (Central Ohio) v. 

Banks, Franklin App. No. 04AP-860, 2005-Ohio-4972, the Ninth 

District has held that such an order must be accompanied by Civ.R. 

54(B) certification to be final.  See, e.g., Gehm v. Timberline 

Post & Frame, Summit App. No. 22479, 2005-Ohio-5222.  The court in 

this case did not include the “no just reason for delay” 

certification. 

{¶ 4} The problem with the Ninth District’s analysis is that it 

makes what we consider to be a fundamental error in applying Civ.R. 

54(B).  That rule applies to “all the claims or the rights and 

liabilities of fewer than all the parties.”  By its very nature, a 

motion to intervene presupposes that the entity seeking to 

intervene is not a party.  If it were a party, there would be no 



need to intervene.  To further demonstrate the point, Civ.R. 10(A) 

requires a pleading must designate all of the parties to an action. 

 None of the pleadings in this case list State Farm as a party.  

Indeed, while it had an interest in the outcome of the case by 

virtue of its policy of insurance issued to the clinic, its 

obligation to provide a defense does not make it a “party” to the 

action.  Therefore, Civ.R. 54(B) language would be highly 

inappropriate. 

{¶ 5} We therefore find, consistent with prior authority from 

this court, that the denial of a motion to intervene is a final 

order.  See McKesson Medical-Surgical Minnesota, Inc. v. Medico 

Med. Equip. & Supplies, Inc., Cuyahoga App. No. 84912, 2005-Ohio-

2325, at ¶10.  We also find that Civ.R. 54(B) certification is 

unnecessary. 

II 

{¶ 6} The substantive issue is whether the court abused its 

discretion by refusing to permit State Farm’s intervention.  State 

Farm claimed the right of intervention under Civ.R. 24(A)(2), which 

permits intervention when “the applicant claims an interest 

relating to the property or transaction that is the subject of the 

action and the applicant is so situated that the disposition of the 

action may as a practical matter impair or impede the applicant's 

ability to protect that interest, unless the applicant's interest 

is adequately represented by existing parties.” 



{¶ 7} The court’s decision to grant or deny intervention under 

Civ.R. 24(A) is reviewed for an abuse of discretion.  Meyers v. 

Basobas (1998), 129 Ohio App.3d 692. 

{¶ 8} The basis for State Farm’s intervention is abundantly 

clear – it sought to have the court submit a specific verdict form 

which, if Ahmed were to be found liable for his alleged misconduct, 

might find that he engaged in intentional conduct which would fall 

outside of insurance coverage.  Intervention at this admittedly 

late stage of the proceedings would have caused no delay to the 

proceedings, nor would it have needlessly complicated the trial.  

Indeed, intervention would only streamline the resolution of 

questions of indemnity under the State Farm policy. 

{¶ 9} Of course, neither Filippi nor Ahmed wishes for a 

specific verdict.  Ahmed’s desire to avoid a specific verdict is 

obvious.  For her part, Filippi would wish to avoid a specific 

verdict because, in the event that she were to prevail at trial and 

obtain a large damage award, it is conceivable that the award would 

exceed Ahmed’s ability to pay.  Without State Farm’s coverage, she 

might not recover her full measure of damages. 

{¶ 10} But neither of these reasons is even marginally relevant 

to the substantive issue of intervention.  Recently, in Crittenden 

Court Apt. Complex v. Jacobsen/Reliance, Cuyahoga App. Nos. 85395 

and 84252, 2005-Ohio-1993, we found that the trial court abused its 

discretion by denying as untimely an insurer’s motion to intervene: 



{¶ 11} “The final factor to be considered, the circumstances of 

the case, militate in favor of Westfield and Fidelity's limited 

intervention.  The extent of Westfield and Fidelity's financial 

exposure, if any, would depend on the legal basis upon which 

Crittenden Court obtained a verdict against Jacobson/Reliance and 

Bowen and Associates.  Further, only Westfield and Fidelity have an 

interest in identifying the basis for a verdict in Crittenden 

Court's favor, because that would determine the extent of their 

duty to indemnify.  Moreover, even if Westfield and Fidelity filed 

a separate declaratory judgment action, that would be ineffective 

because the legal basis for a verdict in favor of Crittenden Court 

could be determined only by jury interrogatories submitted in this 

case, and only Westfield and Fidelity had the interest to obtain 

that determination. 

{¶ 12} “In fact, issues determined in one proceeding at times 

may be given preclusive effect in a later proceeding. See Grange 

Mut. Cas. Co. v. Uhrin (1990), 49 Ohio St.3d 162, 550 N.E.2d 950; 

Howell v. Richardson (1989), 45 Ohio St.3d 365, 544 N.E.2d 878. 

Permitting narrow intervention in the instant case, by contrast, 

was the only practical means to allow all legal claims to be 

decided efficiently and consistently in one proceeding. 

{¶ 13} “Under analogous circumstances, the court in Peterman v. 

Pataskala (1997), 122 Ohio App.3d 758, 702 N.E.2d 965, found 

intervention appropriate ‘due to the fact that appellants have no 

other method, available to them, to protect their interests. Such 



circumstances favor intervention.’ Id. at 763.  While intervention 

should not be allowed on mere demand, it is appropriate where it 

has been demonstrated that a particularized need to intervene as of 

right under Civ.R. 24(A) exists, that intervention would not cause 

any delay or disruption of the existing trial proceedings, that the 

intervening party's participation at trial would be limited, and 

that no apparent prejudice would result from granting such limited 

intervention. On balance, we find the circumstances justifying 

Westfield and Fidelity's limited intervention far outweigh any 

circumstance that could justify excluding them from these 

proceedings.” 

{¶ 14} This analysis applies with equal force here.  The court 

gave no reason for denying the motion to intervene.  While the 

court usually has no obligation to set forth its reasons for 

deciding a motion, the substantial interest involved certainly 

required something more.  Indeed, both of the parties to the action 

affirmatively wish to keep State Farm out of the litigation just so 

that State Farm will be unable to challenge any future claim for 

indemnity.  This is such a transparent basis for denying 

intervention that we find it to be, in the absence of any other 

compelling factor, a reversible abuse of discretion.  

Judgment reversed and remanded. 

 

This cause is reversed and remanded for proceedings consistent 

with this opinion. 



Costs assessed against plaintiff-appellee.   

It is ordered that a special mandate be sent to said court to 

carry this judgment into execution. 

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure. 

 
                                     

   MICHAEL J. CORRIGAN 
      JUDGE 

DIANE KARPINSKI, P.J., CONCURS.    
 
MARY EILEEN KILBANE, J., DISSENTS 
WITH SEPARATE OPINION.            
 
 
 
 
 
 
 
N.B.  This entry is an announcement of the court's decision.  See 
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22.  This decision will 
be journalized and will become the judgment and order of the court 
pursuant to App.R.22(E) unless a motion for reconsideration with 
supporting brief, per App.R. 26(A), is filed within ten (10) days 
of the announcement of the court's decision.  The time period for 
review by the Supreme Court of Ohio shall begin to run upon the 
journalization of this court's announcement of decision by the 
clerk per App.R. 22(E).  See, also, S.Ct.Prac.R. II, Section 
2(A)(1). 
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MARY EILEEN KILBANE, J., DISSENTING: 
 

{¶ 15} I respectfully dissent from the majority's opinion and 

would find that the trial court did not abuse its discretion in 

denying State Farm’s intervention at such a late stage in the 

proceeding.  

{¶ 16} In reviewing a trial court's denial of a motion to 

intervene, the proper standard of review is whether the trial 

court's action constituted an abuse of discretion.  Young v. 

Equitec Real Estate Investors Fund (1995), 100 Ohio App.3d 136, 

138.  Ohio courts have applied this standard for all of the Civ.R. 

24(A)(2) intervention of right requirements.  State ex rel. First 

New Shiloh Baptist Church v. Meagher, 82 Ohio St.3d 501, 503, 1998-

Ohio-192.  

{¶ 17} In the instant case, the trial court was intimately 

familiar with the underlying case and the surrounding procedural 

history.  It was therefore entrusted with the sound discretion of 

allowing intervention as the unique facts and circumstances of each 

case permit.   Denying State Farm’s requested intervention at such 



a late stage of the proceeding and seeking questions of liability 

coverage which are more appropriately disposed of in a traditional 

declaratory judgment action was, therefore, well within the 

discretion of the trial court.  See Howell v. Richardson (1989), 45 

Ohio St.3d 365. 

{¶ 18} Even if this court found that the trial court did not 

abuse its discretion, State Farm nonetheless failed to comply with 

Civ.R. 24(C).  Despite submitting both a motion to intervene and an 

amended motion to intervene, the trial court found that State Farm 

had failed to set forth a claim or defense as required under Civ.R. 

24(C).  Although State Farm had the option of providing Dr. Ahmed 

with a defense or rejecting his claim, it agreed to provide such a 

defense.  If it intended to enter this civil action, it had ample 

opportunity to do so and had ample opportunity to set forth a claim 

or defense when attempting to intervene.  

{¶ 19} Filippi filed her civil action in June 2003; yet, despite 

its role in this proceeding, State Farm failed to request an 

independent intervention.  Instead, approximately three months 

before trial was scheduled to begin, State Farm moved to intervene 

without full compliance with Civ.R. 24(C).  Although Civ.R. 24 is 

generally liberally construed in favor of intervention, see 

Blackburn v. Hamoudi (1986), 29 Ohio App.3d 350, State Farm’s 

noncompliance weighed against allowing such intervention.  In such 

a case, seeking to intervene without first complying with Civ.R. 



24(C), particularly so long after playing an active defensive role, 

prevented the trial court from liberally granting the motion.  

{¶ 20} State Farm also cites to Schmidlin v. D & V Enterprises 

(June 1, 2000), Cuyahoga App. No. 76287, where this court found an 

insurer’s application for intervention was timely although it was 

filed sixteen days before trial.  The instant case, however, 

presents distinguishable circumstances.  First, in Schmidlin, there 

was no contention that the proposed intervening insurer did not 

comply with the procedural requirements of Civ.R. 24(C).  Second, 

the insurer’s need to intervene did not arise until the plaintiff 

had filed an amended complaint, creating an issue over the 

applicable coverage limit which would fix the insurer’s duty to 

indemnify.  Finally, and unlike the instant case, there is no 

indication that the proposed intervenor had been managing the 

defense of the case since its inception and therefore had a greater 

understanding of the risks and necessities involved.  

{¶ 21} For these reasons, the trial court did not abuse its 

discretion in denying the intervention, and I would affirm the 

decision of the trial court.   
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