[Cite as NCO Portfolio Mgmt. Inc. v. Gubanyar, 2008-Ohio-3816.]

Court of Appeals of Ohio

EIGHTH APPELLATE DISTRICT
COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
No. 90480

NCO PORTFOLIO MGMT., INC.
PLAINTIFF-APPELLANT

VS.

LAURIE V. GUBANYAR

DEFENDANT-APPELLEE

JUDGMENT:
REVERSED AND REMANDED

Civil Appeal from the
Cuyahoga County Court of Common Pleas
Case No. CV-622673
BEFORE: Rocco, P.J., McMonagle, J., and Dyke, J.
RELEASED: July 31, 2008

JOURNALIZED:



[Cite as NCO Portfolio Mgmt. Inc. v. Gubanyar, 2008-Ohio-3816.]
ATTORNEY FOR APPELLANT

William M. McCann

Javitch, Block & Rathbone LLP
1100 Superior Avenue, 19" FI.
Cleveland, Ohio 44114-2351

FOR APPELLEE

Laurie V. Gubanyar, pro se
aka Laurie Munson
8900 West Moreland Road
Parma, Ohio 44129

N.B. This entry is an announcement of the court's decision. See App.R. 22(B), 22(D) and 26(A);
Loc.App.R. 22. This decision will be journalized and will become the judgment and order of the
court pursuant to App.R. 22(E) unless a motion for reconsideration with supporting brief, per App.R.
26(A), is filed within ten (10) days of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the journalization of this court's
announcement of decision by the clerk per App.R. 22(E). See, also, S.Ct. Prac.R. Il, Section 2(A)(1).

KENNETH A. ROCCO, J.



—2—

{1 1} Plaintiff-appellant NCO Portfolio Management, Inc. appeals from the trial
court order that denied its motion to enforce an arbitration award issued in its favor against
defendant-appellee Laurie Gubanyar, and, instead, vacated the award and dismissed
appellant’s motion with prejudice.

{12} Appellant presents one assignment of error in which it argues that the trial
court exceeded its statutory authority in entering its decision . This court agrees.
Consequently, the trial court’s order is reversed, and this case is remanded.

{13} On April 26, 2007, appellant filed its motion and application pursuant to R.C.
2711.09 to confirm an arbitration award in the amount of $19,630.11 on a credit card debt
owed to it by Gubanyar. Appellant attached to its motion several documents as exhibits.
These included: 1) a copy of the award entered in appellant’s favor on August 4, 2006; 2) a
copy of the generic credit card agreement between the parties; and 3) appellant’s attorney’s
affidavit. The attorney authenticated the documents.

{14} Appellant served a copy of the motion on Gubanyar by certified mail on May 7,
2007. Thereafter, proceeding pro se, Gubanyar responded to the motion by sending a letter to
appellant’s attorney. On May 31, 2007, appellant filed this letter with the trial court as
Gubanyar’s “answer” to its motion.

{15} Gubanyar stated that she was “not disputing that [she owed appellant] money.”

She went on to admit that she “realize[d] [she] had a debt that need[ed] to be paid and
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[would] be paid” as soon as possible. She merely requested, due to physical illness, that
appellant dismiss its lawsuit and permit her to make payments on the debt.

{16} On August 8, 2007, the trial court issued a journal entry noting that a case
management conference had been conducted. The entry further noted that Gubanyar’s
answer “admits the debt owed.” The court set a date for an oral hearing on appellant’s
motion for August 24.

{17} Gubanyar appeared at the hearing. On the record, the trial court noted its
concern “as to whether Ms. Gubanyar was served with notification of the arbitration
hearing.” The trial court demanded appellant provide “proof of notification.” When
appellant’s attorney could not provide any documentation of that fact, the trial court stated as
follows:

{18} “The Court of Common Pleas may vacate an award***if the award was
procured by corruption, fraud, or undue means.

{19} “This Court has been asked to confirm an award that cannot be shown that the
Defendant was properly served with notice of the arbitration, and, therefore, this Court finds
that the award was procured by undue means***.”

{1 10} On this basis, the trial court vacated the arbitration award, denied appellant’s
motion to confirm it, and dismissed the matter with prejudice.

{1 11} Appellant presents the following assignment of error:
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{112}*“l. The trial court erred and abused its discretion in dismissing
appellant’s motion and application to confirm and enforce arbitration award.”

{1 13} In essence, appellant argues the trial court exceeded its statutory authority in
entering its decision in this case. This court agrees.

{1 14} R.C. 2711.09 states in relevant part:

{1 15} “At any time within one year after an award in an arbitration proceeding is

made, any party to the arbitration may apply to the court of common pleas for an order

confirming the award. Thereupon the court shall grant such an order and enter judgment

thereon, unless the award is vacated***as prescribed in section 2711.10***.” (Emphasis

added.)
{116} R.C. 2711.10, in turn, provides in relevant part that the court “shall make an

order vacating the award upon the application of” a party to the arbitration if that party

demonstrates the award “was procured by corruption, fraud, or undue means.” (Emphasis
added.)

{1 17} The foregoing section is limited, however, by R.C. 2711.13, which requires the
party who seeks to vacate an arbitration award to “file a motion in the court of common pleas
for an order” to that effect. Moreover, R.C. 2711.13 further requires that “[n]otice of a
motion to vacate***an award must be served upon the adverse party or his attorney within

three months after the award is delivered” to the moving party. (Emphasis added.)
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{1 18} Therefore, the jurisdiction of a court to review an arbitration award is narrow
and statutorily restricted. Warren Edn. Assn. v. Warren City Bd. of Edn. (1985), 18 Ohio
St.3d 170. When a motion is made pursuant to R.C. 2711.09, the court must grant the motion
if a timely motion to vacate the award has not been made. Id., at the syllabus.

{1 19} In this case, the trial court was not presented by Gubanyar with a motion to
vacate the award, timely or otherwise. NCO Portfolio Mgt., Inc. v. McGill, Montgomery
App. No. 21229, 2006-Ohio-3758; MBN Am., N.A. v. McArdle, Lucas App. No. L-06-1319,
2007-0hio-2033, 14. Indeed, Gubanyar did not dispute any of the allegations made in
appellant’s motion.

{1 20} Moreover, appellant proved the allegations set forth in its motion, as required
by R.C. 2711.14. The parties had agreed, pursuant to Gubanyar’s acceptance of the credit
card, to resolve a claim such as appellant’s by submitting it to binding arbitration. The award
indicated on its face that appellant had filed a claim against Gubanyar, that appellant’s claim
“was properly served on [Gubanyar] by [appellant]***, including a Notice of Arbitration,”
and that both the evidence and the law supported issuance of the award in appellant’s favor.

{1 21} In the face of appellant’s compliance with R.C. 2711.14, the trial court lacked
authority to require appellant to submit additional evidence; this pertains especially in the
absence of any challenge by Gubanyar to appellant’s motion to confirm the award. MBNA
Am. Bank v. Harper, Hamilton App. No. C-060937, 2007-Ohio-5130; NCO Portfolio Mgt.,

Inc. v. McGill, supra, at 115; cf., NCO Portfolio Mgt., Inc. v. Williams, Montgomery App.
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No. 21306, 2006-Ohio-5396. Since the documents appellant attached to its motion
established the trial court’s duty to confirm the award, the trial court erred in refusing to do
so. Chase Manhattan Bank USA v. Myers, Highland App. No. 07CA8, 2008-Ohio-965.

{1 22} Accordingly, appellant’s assignment of error is sustained.

{1 23} The trial court’s order is reversed.

{1 24} This case is remanded to the trial court with instructions to enter a judgment
confirming the arbitration award in appellant’s favor.

It is ordered that appellant recover from appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this judgment into
execution.
A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.

KENNETH A. ROCCO, PRESIDING JUDGE

CHRISTINE T. Mc(MONAGLE, J. and
ANN DYKE, J. CONCUR



		reporters@sconet.state.oh.us
	2008-07-31T12:11:31-0400
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




