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JAMES J. SWEENEY, J.:  

{¶1}  Intervenor-appellant the city of Parma Heights (“the City”) appeals the 

court’s denial of its summary judgment motion, which concluded that the City’s lien by 



special assessment did not have priority over other mortgages and lienholders concerning 

the development of commercial property that was used in a Ponzi scheme in late 2004.  

After reviewing the facts of the case and pertinent law, we dismiss for lack of a final 

appealable order. 

{¶2}  In 2003, Joanne and Alan Schneider were involved in the development of 

the Cornerstone Properties (“Cornerstone”) in the City.  On July 10, 2003, Home Savings 

and Loan Company of Youngstown (“HSL”) recorded various mortgages on Cornerstone. 

 On May 24, 2004, the City passed a resolution to proceed with construction of 

Cornerstone.  This resolution contemplated that the cost of the improvements shall be 

levied and collected by a “special assessment.”  The City’s “work on the public 

improvements on the Cornerstone Properties was commenced in 2004 and completed on 

or about 2005 to 2006.”  

{¶3}  At the end of 2004, the Schneiders’ investment scheme fell apart, and on 

December 4, 2004, various contractors obtained judgments against the Schneiders and/or 

their companies and filed accompanying mechanic’s liens.2  In February 2005, this action 

was filed against the Schneiders and a receiver was appointed over Cornerstone.   

                                                 
2For detailed analyses of the associated litigation, see Cleveland Constr., Inc. 

v. Schneider, 8th Dist. Nos. 97352, 96911, 97361 and 97513; Fornshell v. Roetzel & 
Andress, L.P.A., 8th Dist. Nos. 92132 and 92161, 2009-Ohio-2728; and Cleveland 
Constr., Inc. v. Roetzel & Andress, L.P.A., 8th Dist. No. 94973, 2011-Ohio-1237.             



{¶4}  On May 22, 2006, the City passed an ordinance and levied a special 

assessment regarding the aforementioned improvements at Cornerstone.  On October 16, 

2006, the City certified the special assessment to the county for collection.  

{¶5}  On February 13, 2007, the receiver transfered title of Cornerstone to Parma 

Heights Land Development LLC (“PHLD”) pursuant to a previous sale. The court order 

approving the sale states in part that “[t]he sale of the Properties to the Buyer shall be free 

and clear of any lien, claim or encumbrance * * * including * * * assessments * * *.” 

{¶6}  The City was not a party to the Cornerstone litigation to determine lien 

priority and first intervened in this case on December 4, 2007.  The entities claiming 

“secured creditor status” in connection with Cornerstone are: the City as the special 

assessment lienholder; HSL as the mortgage holder; various mechanic’s lienholders; and 

PHLD as the subsequent purchaser of the properties.3 

{¶7}  By spring 2009, all parties, including the City, had filed summary judgment 

motions limited to the issue of lienholder priority.  On May 16, 2011, the court issued an 

opinion and journal entry regarding the summary judgment motions.  The bulk of this 

opinion discusses HSL’s mortgages and the mechanic’s liens, which are not at issues in 

the instant case.  The court’s analysis of the City’s “claim of priority based on its October 

16, 2006 special assessment” states in pertinent part as follows: 

                                                 
3 In addition to the parties claiming “secured creditor status,” the court 

ordered a “ten per cent secured creditor allocation * * * to the court appointed 
receiver.”                                                                            
                   



For a variety of reasons, the City of Parma Heights is not entitled to assert a 
claim of priority as against [HSL] or Lienholders.  Putting aside for the 
moment the question whether the City’s effort to impose its assessment is 
void as a matter of law, the City cannot unilaterally achieve retroactive 
superpriority over other liens previously recognized in law. 

 
{¶8} The court denied the City’s summary judgment motion, and it is from this 

order that the City appeals,4 raising one assignment of error for our review. 

 I. 

The trial court erred by concluding that Parma Heights’ lien arising from a 
duly-enacted and properly certified special assessment for improvements 
that benefitted the real property in question was not entitled to priority over 
liens arising from an alleged construction mortgage lender and from other 
mechanics and materialmen. 

 
{¶9} We first address whether the court’s order denying the City’s summary 

judgment motion is a final appealable order.  In TCIF REO GCM, LLC v. Natl. City 

Bank, 8th Dist. No. 92447, 2009-Ohio-4040, this court held that an order determining the 

priority of liens and contemplating further foreclosure proceedings was final and 

appealable.  This court based its holding on the Ohio Supreme Court’s decision in Queen 

City S. & L. Co. v. Foley, 170 Ohio St. 383, 165 N.E.2d 633 (1960) at syllabus, which 

states that, “[i]n a mortgage foreclosure action, a journalized order determining that the 

                                                 
4Subsequent to the trial court’s May 16, 2011 journal entry, this court has 

twice remanded the companion case, Cleveland Constr., Inc. v. Schneider, 8th Dist. 
Nos. 97352, 96911, 97361 and 97513, to the trial court concerning HSL related 
issues.  Consequently, the trial court issued multiple journal entries during the 
pendancy of this appeal; however, we base our review in the instant case on the 
order from which the City appealed.           
                                         



mortgage constitutes the first and best lien upon the subject real estate is a judgment or 

final order from which an appeal may be perfected.” 

{¶10}  The case at hand, however, is distinguishable in that lien validity in  TCIF 

and Queen City was not at issue.  In TCIF and Queen City, the court determined priority 

between two parties and contemplated further proceedings, which included foreclosure 

and sale of the property.   

{¶11} In the instant case, the court bifurcated lien priority and lien validity, 

choosing to initially tackle the priority issue in the abstract.  The court made a 

preliminary determination of priority as to most, but not all, of the multiple parties and 

contemplated further proceedings, which included lien validity.  The court opined that 

the receiver shall have priority over all other parties, HSL shall have priority over the 

mechanic’s lienholders, and the City shall have no priority.  The court did not reach a 

conclusion regarding the priority of PHLD’s claims, finding “questions of law and fact 

remaining.” 5 

{¶12}  However, all issues of priority were conditional upon lien validity, which 

the court expressly put “aside for the moment.”  Specifically, in its analysis of the City’s 

summary judgment motion, the court stated in a footnote that “the city’s assessment is 

fraught with legal questions.  Firstly, it appears to violate the most fundamental 

principles relating to the manner in which special assessments may be levied.” 

                                                 
5 This issue is also on appeal in Doug White, Dir., Ohio Dept. of Commerce v. Joanne C. 

Schneider, 8th Dist.  No. 96922.             
                   



{¶13}  Accordingly, until the court determines whether the City has a valid lien, 

the order determining priority remains interlocutory.  See Bank of Am. NA v. Omega 

Design/Build Group, LLC, 1st Dist. No. C-100018, 2011-Ohio-1650, ¶ 4 (Cunningham, 

J., dissenting) (“Queen City does not apply because any determination of priority in this 

case cannot occur until the court rules on the validity of the mechanic’s liens. Until [then] 

* * * no relief has been afforded to any party”).   

{¶14} Having distinguished the case at hand from TCIF, we turn to whether the 

May 16, 2011 journal entry is a final appealable order under R.C. 2505.02, which states in 

pertinent part as follows: “An order is a final order that may be reviewed, affirmed, 

modified, or reversed * * * when it is * * * [a]n order that affects a substantial right in an 

action that in effect determines the action and prevents a judgment * * *.”  R.C. 

2505.02(B)(1).  Assuming, without deciding, that the City’s lien by special assessment is 

a “substantial right,” the court’s order bifurcating validity and priority does not 

“determine” the action nor “prevent” a judgment; rather, it envisions further litigation.  

As such, it is not a final appealable order.   

{¶15}  Furthermore, courts do not favor piecemeal litigation.  As a general rule, 

“[a]n order denying a motion for summary judgment is not a final appealable order.”  

State ex rel. Overmeyer v. Walinski, 8 Ohio St.2d 23, 23, 222 N.E.2d 299 (1966).  

“Generally, orders determining liability in the plaintiffs’ or relators’ favor and deferring 

the issue of damages are not final appealable orders under R.C. 2505.02 because they do 



not determine the action or prevent a judgment.”  State ex rel. White v. Cuyahoga Metro. 

Hous. Auth., 79 Ohio St.3d 543, 546, 684 N.E.2d 72 (1997).  See also Civ.R. 54(B).  

{¶16}  Because there is no final appealable order in the instant case, we are 

without jurisdiction to review the court’s journal entry or the City’s arguments.  

{¶17} Appeal dismissed. 

 

It is ordered that appellee recover of appellants its costs herein taxed. 

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of 

the Rules of Appellate Procedure. 

 

 
JAMES J. SWEENEY, JUDGE 
 
MELODY J. STEWART, P.J., and 
KENNETH A. ROCCO, J., CONCUR 
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