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DIANE V. GRENDELL, J.

{111} Arthur L. Cook, lll (“appellant”) appeals the January 31, 2001 judgment
entry of sentence by the Lake County Court of Common Pleas. In particular, appellant
appeals the denial of his motion to suppress the evidence. For the following reasons,
we affirm the decision of the lower court as denying appellant’s motion.

{12} On January 8, 2000, at approximately 10:30 a.m., Patrolman Shawn

Parker observed a vehicle exceeding the posted speed limit. Patrolman Parker



activated his lights and stopped the vehicle. Due to the heavy traffic, Patrolman Parker
approached the vehicle on the passenger side. Appellant and a passenger were inside
the vehicle. Patrolman Parker informed appellant that he was stopped for speeding.
Patrolman Parker observed a utility razor blade in the ashtray of the vehicle. He asked
appellant its purpose. Appellant replied that it was used to change the fuses in the car.
Patrolman Parker asked if he could see the ashtray. As the passenger handed
Patrolman Parker the removable part of the ashtray, the razor fell onto the permanent
part of the ashtray console. Patrolman Parker observed what appeared to be loose
marijuana and marijuana “roaches” in the portion of the ashtray that was handed to him.

{113} Appellant was arrested for possession of marijuana. A search of
appellant’s person revealed 11 small, white rocks and a small brown vial, later identified
as cocaine base and phencyclidine. Appellant was charged with speeding and drug
abuse under the Kirtland Hills ordinances. On April 3, 2000, appellant was indicted on
two counts of possession of cocaine, each felonies of the fifth degree, in violation of
R.C. 2925.11, and one count of aggravated possession of drugs, a felony of the fifth
degree, in violation of R.C. 2925.11.

{14} Subsequently, on June 7, 2000, appellant filed a motion to suppress the
evidence. Appellant asserted that there was no probable cause or specific and
articulable facts upon which to search his vehicle, i.e., the ashtray. Appellant argued
the search of his person was not incident to a lawful arrest because he was unlawfully
arrested for speeding and drug abuse, which are minor misdemeanors under sections
333.03 and 513.03 of the Kirtland Hills ordinances. Thereafter, the prosecution filed a

memorandum in response. The prosecution argued that the police officer's request to



see the ashtray did not require a warrant since it was voluntary. The state contended
that, even assuming it was not voluntary, the officer had a right to demand the ashtray,
containing a razor, because he was concerned for his safety and because its
incriminating nature was immediately apparent. The prosecution also averred that
appellant’s arrest was lawful because drug abuse, in violation of section 513.03(C-2) of
the Kirtland Hills ordinances, was not a minor misdemeanor.

{15} A suppression hearing was held on July 18, 2000. The sole witness was
Patrolman Parker. In a judgment entry filed on August 22, 2000, the trial court denied
appellant’s motion to suppress the evidence. The trial court stated that the razor blade
was in close proximity to appellant and could have been used as a weapon; thus, it was
reasonable for the police officer to request it for his own safety. The trial court also
indicated that, based on the plain view doctrine, the incriminating nature of the razor
was immediately apparent to the officer since he testified that it was visible, that such a
razor is used with drugs, and that, based on his training and experience, it was not
uncommon to find drug paraphernalia in the ashtrays of vehicles. The trial court further
determined that appellant voluntarily consented to the officer's request to see the
ashtray. Finally, the trial court found that the search of appellant’s person was incident
to a lawful arrest since drug abuse, under section 513.03(C-2) of the Kirtland Hills
ordinances, was not a minor misdemeanor because the fine exceeded $100.

{16} On September 6, 2000, appellant filed a written “no contest “ plea to one
count of possession of cocaine. The prosecution entered a nolle prosequi as to the
remaining counts. The trial court filed a judgment entry on September 7, 2000,

accepting appellant’s plea. Subsequently, a sentencing hearing was held on July 18,



2000. Appellant was sentenced to 3 years of community control and 80 days in jail.
Appellant was required to complete various programs, attend Alcoholics Anonymous
meetings, and submit to random alcohol/drug screens. Appellant was also ordered to
serve 200 hours of community service, maintain full employment, and obtain his G.E.D.
Appellant’s driver’'s license was suspended for 6 months. Appellant's sentence was
journalized in a judgment entry filed on January 31, 2001.

{17} On February 28, 2001, appellant filed a timely notice of appeal. Appellant
asserts the following assignment of error for review:

{118} *“The trial court erred to the prejudice of the defendant-appellant when it
overruled his motion to suppress evidence found during a search of his person and his
car following his unlawful arrest for minor misdemeanors, in violation of the Fourth and
Fourteenth Amendments to the United States Constitution and Section 14, Article | of
the Ohio Constitution.”

{19} In appellant’s sole assignment of error, appellant contends the officer had
no probable cause or specific and articulable facts upon which to base a search of his
vehicle after he was stopped for a traffic violation. He argues that all evidence obtained
should be suppressed. Appellant asserts the state failed to meet the final prong of the
“plain view” doctrine because it was not shown that a razor blade has an incriminating
nature. Appellant adds the officer did not testify that there was visible residue on the
razor or that there were drugs in plain view. Appellant points out that he gave a
legitimate reason for its purpose, and the fact that he had a razor in his car does not
make it drug paraphernalia. He argues the officer had a mere hunch that the razor was
being used for criminal activity. Appellant further contends that the search of his person

was incident to an unlawful arrest because speeding and drug abuse under the Kirtland

Hills ordinances are minor misdemeanors.



{1110} Briefly, it is necessary to note that appellant does not contest the validity
of the traffic stop for speeding. Rather, appellant's arguments focus on the search of
his vehicle, i.e., the ashtray, his arrest for possession of marijuana, and the search of
his person, resulting in the finding of cocaine and phencyclidine.

{11} We begin with the standard for reviewing a motion to suppress. At a
hearing on a motion to suppress, a trial court, functioning as the trier of fact, is in the
best position to evaluate the evidence, judge the credibility of the witnesses, and
resolve the factual issues. State v. Mills (1992), 62 Ohio St.3d 357, 366. When
reviewing a trial court’s ruling on a motion to suppress, an appellate court is bound to
accept the trial court’'s factual determinations if they are supported by competent and
credible evidence. State v. Searls (1997), 118 Ohio App.3d 739, 741. Once an
appellate court accepts the trial court’s factual determinations as true, the appellate
court must conduct a de novo review of the trial court’s application of the law to those
facts. Id.

{112} In its August 22, 2000 judgment entry, the trial court set out the following
facts:

{113} “On January 8, 2000, Patrolman Shawn Parker of the Kirtland Hills Police
Department stopped Defendant, for speeding on Interstate 90 eastbound. Due to heavy
traffic on the freeway, Patrolman Parker approached the vehicle from the passenger’s
side. As the Patrolman was speaking to the Defendant, he noticed a razor blade in the
ashtray, and asked Defendant if he could see the ashtray. The passenger took out a
portion of the ashtray, without the razor blade, and handed the ashtray to the officer. In
the ashtray, Patrolman Parker observed what appeared to be loose marijuana and
marijuana roaches. Parker asked if he could see the razor blade, which the passenger
then handed to him. Defendant, when questioned about the purpose of the razor blade,
told Parker it was used to remove fuses from the car. Patrolman Parker then ordered

Defendant out of the car and placed him under arrest.”

{114} In making its factual determinations, the trial court was in the best position



to evaluate the evidence, judge the credibility of the sole witness, Patrolman Parker,
and resolve the factual issues presented in the evidence.

{115} Upon examination of the record, there is no indication that Patrolman
Parker was not credible or that his testimony was not competent. As such, we are
bound to accept the trial court’s factual findings as true since they are supported by
competent and credible evidence. The focus of the appeal is on the officer's request to
see the contents of the ashtray. Patrolman Parker testified that, when he asked to see
the contents of the ashtray, as the passenger handed to him the removable part of the
ashtray, the razor fell onto the permanent portion of the ashtray console. Patrolman
Parker then testified that he was concerned about being cut with the razor since he had
not run any information on the occupants. Patrolman Parker’s testimony demonstrates
that he was concerned the razor could be used as a weapon.

{1116} We must conduct an independent review of the law as applied to the trial
court’s factual findings. As stated above, appellant does not contest the validity of the
traffic stop; therefore, we begin with Patrolman Parker’s observation of the razor in the
ashtray of appellant’s vehicle, leading to the search of appellant’'s vehicle; i.e., the
ashtray.

{117} If the circumstances, attending an otherwise proper stop of a vehicle, give
rise to reasonable suspicion of some other illegal activity, then the vehicle and the driver
may be detained for as long as that new articulable and reasonable suspicion
continues. State v. Venham (1994), 96 Ohio App.3d 649, 655; State v. Retherford
(1994), 93 Ohio App.3d 586, 598. Reasonable suspicion must be based on specific and

articulable facts. Reasonable suspicion is best described as requiring more than an



inchoate suspicion or a “hunch,” but less than the heightened level of certainty that is
required for probable cause. State v. Seals (Dec. 30. 1999), 11th Dist. No. 98-L-206,
1999 Ohio App. LEXIS 6398, at 8, citing State v. Shepherd (1997), 122 Ohio App.3d
358, 364. However, the lawfulness of the initial stop cannot support a “fishing
expedition” for evidence of another crime. Venham at 655, citing State v. Bevan (1992),
80 Ohio App.3d 126, 129; see, also, State v. Inabnitt (1991), 76 Ohio App.3d 586, 590.

{118} The razor was in plain view in the ashtray of appellant’s vehicle. The plain
view exception to the Fourth Amendment warrant requirement authorizes the seizure of
an illegal object or contraband that is immediately recognizable as such. State v. Davie
(1993), 86 Ohio App.3d 460, 464. A razor blade is a common item in the world of
narcotic use. See State v. Earle (1997), 120 Ohio App.3d 457; State v. Giblin (Dec. 5,
2000), 5th Dist. No. 00CA00033, 2000 Ohio App. LEXIS 5694. Officer Parker was
aware, based upon his experience, of the use of razor blades in illegal drug usage.

{119} Even more important was the officer's stated concern for his personal
safety in relation to the razor. A determination of the reasonableness of a particular
police procedure, based upon protective concerns, depends upon balancing the public
interest and an individual’s right to personal security free from arbitrary interference by
law officers. United States v. Brignoni-Ponce (1975), 422 U.S. 873, 878. The officer
need not feel scared by the threat of danger, but must be aware of specific facts as
would suggest to a reasonable person that he was in danger. State v. Evans, 67 Ohio
St.3d 405, 1993-Ohio-186.

{20} This court has recognized that a razor blade is a deadly weapon, capable

of causing death. State v. Dykes (Nov. 29, 1996), 11th Dist. No. 95-L-108, 1996 Ohio



App. LEXIS 5417. Officer Parker was justified in asking to see the contents of the
ashtray based upon his observation of the razor blade, which he recognized could be
used as a potential deadly weapon. That the razor blade fell into the car console during
the transfer does not alter any initial safety concern he may have had upon first making
the request. The activities of police officers can follow a sequential series of moments
of decision. One observation or discovery can lead to another. The subsequent
discovery often results in a conclusion probable cause exists in a particular case. State
v. Hinkle (Dec. 15, 2000), 11th Dist. Nos. 2000-P-0019 and 2000-P-0020, 2000 Ohio
App. LEXIS 5932.

{21} In the instant case, the time period that lapsed between the moment the
razor fell from the ashtray and Patrolman Parker’'s observation of the loose marijuana
and marijuana roaches in the ashtray was apparently minute, making the search
legitimate. Patrolman Parker asked to see the contents of the ashtray. Patrolman
Parker then saw what he believed to be marijuana in the ashtray. He had a legitimate
reason, his personal safety, to request the ashtray. Patrolman Parker testified that he
was fearful about being cut with the razor and that, at that point, he had not run any
information on the occupants. That request (for the razor) led to the discovery of the
marijuana, which in turn, resulted in the discovery of the crack cocaine, cocaine base,
and phencyclidine. Under the totality of the circumstances, Patrolman Parker’s request
for the razor blade did not constitute an illegal search. The request for the razor, which
was in plain sight, was based upon his reasonable concerns for his personal safety.

{122} Additionally, in denying appellant’'s motion to suppress the evidence, the

trial court concluded that appellant voluntarily consented to Patrolman Parker’s request



to see the ashtray. Upon our determination that the search of the ashtray was
legitimate, it is not necessary to address the issue pertaining to the voluntariness of
appellant's consent. Rather, we merely point out that there are instances where
consent is voluntary and a valid consent to a search is an exception to the search
warrant requirement. See Florida v. Jimeno (1991) 500 U.S. 248, 251; Schneckloth v.
Bustamonte (1973), 412 U.S. 218, 219.

{123} For the foregoing reasons, Patrolman Parker's search of appellant’s
automobile and the subsequent seizure of the contraband were valid under the
circumstances. The trial court correctly overruled appellant's motion to suppress
evidence. Appellant’s assignment of error is without merit.

{124} The judgment of the Lake County Court of Common Pleas is affirmed.

JUDITH A. CHRISTLEY, P.J., concurs,

ROBERT A. NADER, J., dissents with dissenting opinion.

ROBERT A. NADER, J., dissenting.

{1125} | respectfully dissent from the majority opinion. | believe that the state
failed to meet the final prong of the plain view doctrine by failing to demonstrate that the
razor blade in appellant’s ashtray was “immediately recognizable as an illegal object or
contraband;” i.e. drug paraphernalia.

{126} Under the plain view doctrine, a police officer may seize an item without a

warrant, where: (1) the initial intrusion was lawful; (2) the discovery of the evidence was



inadvertent; and, (3) the incriminating nature of the evidence was immediately apparent.
State v. Williams (1978), 55 Ohio St.2d. 82, syllabus. Because there is no dispute here
as to either the lawfulness of the initial police intrusion or the inadvertent discovery of
the evidence, | begin my analysis by examining the third prong of the plain view
doctrine, which requires that the incriminating nature of the evidence must have been
“immediately apparent” to the seizing officer.

{1127} “The ‘immediately apparent’ requirement of the ‘plain view’' doctrine is
satisfied when police have probable cause to associate an object with criminal activity.”
State v. Halcyszak (1986), 25 Ohio St.3d 301, paragraph three of the syllabus. Such
association may arise from the character of the property itself or from the circumstances
in which it is discovered. Id. at 304-305. Probable cause must “be viewed from the
vantage point of a prudent, reasonable, cautious police officer on the scene at the time
of [the search or] arrest guided by his experience and training.” United States v. Davis
(C.A.D.C., 1972), 458 F.2d 819, 821. “[The] seizure of property in plain view involves
no invasion of privacy and is presumptively reasonable, assuming that there is probable
cause to associate the property with criminal activity.” Payton v. New York, 445 U.S.
573, 587.

{1128} The Supreme Court has stated that probable cause: “merely requires that
the facts available to the officer would ‘warrant a man of reasonable caution in the
belief,” *** that certain items may be contraband or stolen property or useful as evidence
of a crime; it does not demand any showing that such a belief be correct or more likely
true than false. A ‘practical, nontechnical’ probability that incriminating evidence is

involved is all that is required. ***” Texas v. Brown (1983), 460 U.S. 730, 742.
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However, “[a] policeman does not have the right to seize any object in his view in order
to examine it and determine if it is or would be evidence in a criminal prosecution. An
object in open plain view may be seized only where it is readily apparent that the object
is contraband or evidence.” State v. Davie (1993), 86 Ohio App.3d 460, 464.

{29} In the instant case, Patrolman Parker testified that he observed appellant
speeding, initiated a traffic stop, approached the vehicle from the passenger side, and
informed the driver that he was speeding. While talking to the driver, Patrolman Parker
testified, he observed a four-sided angled razor blade, like those typically used in utility
knives, sitting in the open ashtray in plain view. Patrolman Parker stated that he asked
“the driver if [he] could *** look at the ashtray so [he] could see the razor blade just to
see what its purpose was.” The officer testified that appellant explained that the razor
blade was used to change fuses.

{1130} Although Patrolman Parker testified that his main concern regarding the
razor blade was his safety, when asked if he had ever known razor blades to be used
with drugs, Patrolman Parker responded affirmatively and noted that drugs and drug
paraphernalia are often found in ashtrays.

{131} Patrolman Parker attested that he was not satisfied with appellant’s
explanation of the razor blade’s use and, therefore, asked the driver if he could “take a
look at the ashtray.” As the passenger handed the ashtray to the officer, the razor
blade fell out of the ashtray and onto the console of the car, where it remained. Upon
receiving the ashtray, the officer observed “loose pieces of marijuana” and “marijuana
joints.” Patrolman Parker called for an additional unit to assist him, leaving the razor

blade on the console, due to safety concerns. At that point, appellant was asked to step

11



out of the vehicle and was placed under arrest for possession of marijuana; however, he
was not arrested for possession of drug paraphernalia, i.e., the razor blade.

{1132} Based on the foregoing, the razor blade did not constitute an immediately
recognizable illegal object or contraband. Although Patrolman Parker testified that he
was not satisfied with appellant’s explanation of the razor blade’s purpose, he did not
testify that he believed the razor blade was an illegal object or contraband, nor did he
testify that he believed the razor blade might be used as a weapon. Patrolman Parker
stated he was concerned that his hand could get cut while “moving [the razor blade]
around within in the vehicle,” not that he was threatened by the razor blade. The
officer’'s testimony reveals that he seized the razor blade, in order to examine it and
determine if it were evidence. A policeman does not have the right to seize an object in
plain view to determine if it is evidence. Rather, the object may only be seized when it
is readily apparent that the object is evidence.

{1133} In the instant case, the officer did not have a specific reason to link the
razor blade to a crime, such as possession of drugs or drug paraphernalia, nor did he
indicate his belief that appellant would use the razor as a weapon. While a razor blade
may be a common item in the world of narcotic use, a razor blade alone, without a
specific reason to link the item to a crime, does not constitute immediately recognizable
drug paraphernalia. To hold otherwise would allow police officers to seize, without a
warrant or probable cause, legal items used in the world of narcotics, such as mirrors,
balloons, matches, and plastic baggies.

{134} Based on the foregoing, the state failed to prove that the razor blade was

an immediately recognizable illegal object or contraband. Although Patrolman Parker
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testified that razor blades are often associated with some drug use and that drugs are
often found in ashtrays, he did not testify that he suspected that the razor blade in this
case was drug paraphernalia. Instead, he testified that he asked to see the ashtray
containing the razor blade because he was not convinced that appellant used it to
change fuses. Essentially, Patrolman Parker wanted to inspect the razor blade to
determine if it could be evidence. Thus, the razor blade was not an immediately
apparent illegal object. Further, the fact that Patrolman Parker left the razor blade on
the console demonstrates that Patrolman Parker’s only safety concern regarding the
razor blade was that his hand might get cut while handling the blade, and not that
appellant or the passenger might use the razor blade as a weapon.

{1135} "When a police officer's objective justification to continue detention of a
person stopped for a traffic violation for the purpose of searching the person's vehicle is
not related to the purpose of the original stop, and when that continued detention is not
based on any articulable facts giving rise to a suspicion of some illegal activity justifying
an extension of the detention, the continued detention to conduct a search constitutes
an illegal seizure. (State v. Robinette (1955), 73 Ohio St.3d 650, paragraph one of the
syllabus, modified.)" State v. Robinette (1987), 80 Ohio St.3d 234, paragraph one of the
syllabus. In the case sub judice, appellant was stopped for speeding. Because
Patrolman Parker lacked “any articulable facts giving rise to a suspicion of some illegal
activity justifying an extension of the detention,” the continued detention and
subsequent search were illegal. See Robinette, supra.

{1136} Despite the fact that Patrolman Parker unlawfully detained appellant and

seized the ashtray, | will briefly analyze the issue of whether appellant consented to the
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search, since a valid consent is an exception to the search requirement. See, Florida v.
Jimeno (1991), 500 U.S. 248, 251; Schneckloth v. Bustamonte (1973), 412 U.S. 218,
219. “To rely on the consent exception of the warrant requirement, the state must show
by ‘clear and positive’ evidence that the consent was ‘freely and voluntarily’ given.”
State v. Posey (1988), 40 Ohio St.3d 420, 427, citing Bumper v. North Carolina (1968),
391 U.S. 543, 548; State v. Danby (1983), 11 Ohio App.3d 38. Such a burden is “not
satisfied by showing a mere submission to a claim of lawful authority.” State v. Lyons
(June 9, 2000), 11th.Dist. No. 99-L-067, 2000 Ohio App. LEXIS 2532, at *9, citing
Florida v. Royer (1983), 460 U.S. 491, 497. As noted in the majority opinion, appellant
handed the ashtray to Patrolman Parker, without objection, upon his request.

{1137} Upon review of the totality of the circumstances in the instant case, |
cannot conclude that the state proved by clear and positive evidence that appellant,
and/or his passenger, voluntarily consented to the search of the ashtray. Rather,
appellant and his passenger merely submitted to a claim of lawful authority. Patrolman
Parker, wearing a uniform and driving in a marked police cruiser, stopped appellant’s
vehicle. Once the officer initiated the traffic stop, neither appellant nor his passenger
was free to leave. During a valid traffic stop, few motorists would feel free to disobey a
directive by a police officer. See State v. Retherford (1994), 93 Ohio App.3d 586, 598.
Therefore, the state failed to prove by clear and positive evidence that appellant and/ or
his passenger freely and voluntarily consented to the search of the ashtray. Without
valid consent, the search of the ashtray was invalid and, consequently, all subsequent
events, i.e., appellant’s arrest for possession of marijuana and the search of his person,

resulting in the discovery of crack cocaine, cocaine base, and phencyclidine, were
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improper. Accordingly, the trial court erred in denying appellant's motion to suppress
the evidence.
{1138} Based on the aforementioned reasons, | respectfully dissent from the

majority opinion and would reverse and enter judgment for appellant.
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