[Cite as Stae v. Mook, 2002-Ohio-6693.]

THE COURT OF APPEALS
ELEVENTH APPELLATE DISTRICT

TRUMBULL COUNTY, OHIO

STATE OF OHIO, : OPINION

Plaintiff-Appellant,

CASE NO. 2001-T-0057 &
- VS - : 2001-T-0058

WILLIAM L. MOOK, JR.,

Defendant-Appellee.
Criminal Appeal from the Trumbull County Court, Central District, Case No. 00 TRD
01592 A.
Judgment: Affirmed in part; reversed in part and remanded.
Dennis Watkins, Trumbull County Prosecutor, and Stanley EIkins, Assistant
Prosecutor, Administration Building, Fourth Floor, 160 High Street, N.W., Warren, OH,

44481. (For Plaintiff-Appellant).

George E. Gessner, 212 West Main Street, Cortland, OH, 44410. (For Defendant-
Appellee).

ROBERT A. NADER, J.

{f11} This is an accelerated appeal by the state, from a judgment of the Trumbull
County Court, Central District, granting the motion to suppress of appellee, William J.
Mook, Jr.

{12} On October 31, 2000, appellee was stopped for speeding by Fowler Police

Officer Linda Sheridan (“Officer Sheridan”). After stopping appellee, Officer Sheridan



discovered that appellee’s driver’s license had been suspended. Appellee was charged
with speeding and driving with a suspended license.

{13} On January 31, 2001, appellee filed a motion to suppress all evidence
gathered as a result of the traffic stop. The motion read, in its entirety:

{14} “Now comes the defendant and moves the Court to suppress all evidence in
this case subsequent to the traffic stop of the defendant for speeding.”

{15} “In support of this motion, defendant says that the arresting officer did not
have probable cause to stop the defendant for speeding.”

{16} The court held a hearing on the motion, on May 20, 2001. At the hearing,
Officer Sheridan testified that she had seen appellee driving toward her on Ridge Road
in Fowler Township, and that he appeared to be traveling at a high rate of speed. She
testified that she activated her radar gun and it measured appellee’s speed at 70 miles
per hour, 25 miles per hour over the speed limit. Officer Sheridan also testified that,
after she stopped appellee and ticketed him, she verified that the unit's radar system
was working properly.

{17} Appellee and one other witness testified on his behalf at the suppression
hearing. Appellee testified that he knew he was not speeding because he looked at his
speedometer, which indicated that he was traveling at the speed limit. Appellee also
testified that he was moving with the flow of traffic, following a car proceeding at a
speed that would not permit him to drive seventy miles per hour.

{18} Elaine Hofmann (“Hofmann”), a neighbor of appellee, testified that she was

following behind appellee, as he was driving north on Ridge Road. She testified that it



appeared appellee was traveling at approximately the same speed as she, and that she
was traveling at the speed limit.

{19} The court granted appellee’s motion and suppressed all evidence resulting
from the traffic stop, finding that the independent testimony offered by appellee was
credible and that there was no probable cause for Officer Sheridan to stop appellee.
The trial court also indicated that it would dismiss the case, but, upon objection of the
prosecutor, agreed to refrain from dismissing the case for a week and a half. The
Trumbull County Court’s criminal docket indicates that the charge of speeding was
dismissed on May 30, 2001, the day of the hearing; the charge of driving under
suspension was not dismissed.

{110} The state appeals the judgment granting appellee’s motion to suppress and
raises the following assignments of error:

{111} “[1.] Pursuant to Criminal Rule 47, a motion shall state with particularity the
grounds upon which it is made, and shall be supported by a memorandum containing
relevant authority.”

{1112}  “[2.] A trial court commits reversible error when it suppresses evidence on the
basis of no probable cause and the facts and circumstances surrounding the case are
sufficient for a legitimate and reasonable finding of probable cause.”

{113} “[3.] A trial court may not completely dismiss a charge at a suppression
hearing based on a finding of no probable cause.”

{1114} Inits first assignment of error, the state argues that appellee’s motion should
have been dismissed for failing to comply with Crim.R. 47. In support of this

proposition, appellant cites State v. Shindler (1994), 70 Ohio St.3d 54.



{115} Crim.R. 47 requires that a motion:

{116} “[S]tate with particularity the grounds upon which it is made and shall set forth
the relief or order sought. It shall be supported by a memorandum containing citations
of authority, and may also be supported by an affidavit.”

{1117}  Shindler, supra, provides:

{1118}  “[i]n order to require a hearing on a motion to suppress evidence, the accused
must state the motion’s legal and factual bases with sufficient particularity to place the
prosecutor and the court on notice of the issues to be decided.” Id. at syllabus.

{119}  While appellee’s motion was exceedingly short, it gave the prosecutor and the
court notice of the issues to be decided. The prosecution and the court were both put
on notice that the basis of the motion was the lack of probable cause for the stop. The
prosecution was also able to present all available evidence with regard to Officer
Sheridan’s probable cause for the stop. In addition, because the issue did not require
any specific authority beyond the general authority used in every probable cause
determination, the state was not prejudiced by the failure to cite legal authority in the
motion. Appellant’s first assignment of error is without merit.

{120} Inits second assignment of error, the state argues that the trial court erred by
granting appellee’s motion to suppress, because the officer did have probable cause to
stop appellee.

{121} “At a hearing on a motion to suppress, the trial court functions as the trier of
fact. Thus, the trial court is in the best position to weigh the evidence by resolving
factual questions and evaluating the credibility of witnesses. ***On review, an appellate

court must accept the trial court’s findings of fact if those findings are supported by



competent, credible evidence.*** After accepting such factual findings as true, the
reviewing court must then independently determine, as a matter of law, whether or not
the applicable legal standard has been met.” State v. Hrubik (June 30, 2000), 11th Dist.
No. 99-A-0024, 2000 Ohio App. LEXIS 2999, at *4-5.

{122}  The trial court stated, at the hearing, that it found the independent testimony
of Hofmann to be credible and, based on this testimony, Officer Sheridan lacked
probable cause to stop appellee. Because the trial court was in the best position to
evaluate the credibility of the witnesses, we will accept the trial court’s determination of
the witnesses’ credibility.

{123}  Because the court determined that Hofmann’s testimony was credible, it must
have found that Officer Sheridan’s testimony was not credible, as Hofmann testified that
appellee was not speeding and Officer Sheridan testified that appellee was traveling
markedly in excess of the speed limit. Accepting the trial court’s determination of the
credibility of the witnesses, the court was correct in its finding that there was no
probable cause to stop appellee.

{124}  An officer may stop a vehicle if she possesses either probable cause or a
reasonable suspicion, based on specific and articulable facts, to believe that criminal
behavior has occurred or is about to occur. Terry v. Ohio (1968), 392 U.S. 1, 30.
However, the state does not argue on appeal that Officer Sheridan had reasonable
suspicion to believe that appellee was speeding. Because the state does not
specifically assign this as error or argue it separately in its brief, we are not required to
consider it. See App.R. 12(A)(2); North Coast Cookies, Inc. v. Sweet Temptations, Inc.

(1984), 16 Ohio App.3d 342, 344.



{125} Nevertheless, even if the state had argued that Officer Sheridan had
reasonable suspicion that appellee was speeding, it would not have prevailed, because
the trial court found that Officer Sheridan’s testimony was not credible. Appellant’s
second assignment of error is without merit.

{1126} In the state’s third assignment of error, it argues that the trial court erred by
sua sponte dismissing the charges against appellee, at the suppression hearing. A
review of the record indicates that the trial court dismissed the charge of speeding but
not the charge of driving under suspension. The state contends that the trial court’s
dismissal of the speeding charge interferes with the state’s right, under Crim.R. 12(J), to
appeal the suppression of evidence. Appellee agrees that the dismissal was error.

{127} Crim.R. 12(J) gives the state the right to appeal the suppression of evidence.
It provides that, within seven days from the entry of judgment granting the motion to
suppress, the state must file its notice of appeal and certify that the appeal is not taken
for purposes of delay. 1d. After the state files its notice of appeal, the trial court loses
jurisdiction of the case and may not dispose of it. State v. Watson (1975), 48 Ohio
App.2d 110, 113.

{1128}  “[A] trial judge has ‘an obligation, pursuant to Crim.R. 12(J), to allow the state

seven days to perfect an appeal before discharging a defendant.”” State v. Newell
(1990), 68 Ohio App.3d 623, 627; quoting State v. Baker (June 11, 1981), 8th Dist. No.
43196, 1981 WL 10352. The trial court erred by dismissing the speeding charge
without allowing the state seven days to perfect its appeal. Appellant’s third assignment

of error has metrit.

{129} For the foregoing reasons, the judgment of the Trumbull County Court,



Central District is affirmed in part and reversed in part and the case is remanded for
further proceedings consistent with this opinion. In light of our decisions on appellant’s
first and second assignments of error, the court is instructed, on remand, to dismiss

both charges against appellee.

DIANE V. GRENDELL, J., concurs in judgment only,

JUDITH A. CHRISTLEY, J., dissents with dissenting opinion.

JUDITH A. CHRISTLEY, dissenting.

{1130}  Although I concur with the analysis of appellant’s first and third assignments
of error, | respectfully dissent from the judgment and opinion of the majority as to its
disposition of appellant's second assigned error.

{1131} Under Terry v. Ohio (1968), 392 U.S. 1, “a police officer is allowed to briefly
stop an individual when the officer reasonably suspects that the individual is involved, or
has been involved, in criminal behavior.” State v. Miller (1997), 117 Ohio App.3d 750,
756- 757. In the context of a traffic stop, “a police officer must have an articulable and
reasonable suspicion that the motorist is engaged in criminal activity or is operating his
vehicle in violation of the law.” State v. Woods (Sept. 22, 2000), 11th Dist No. 99-L-111,
2000 WL 1370850, at 2.

{1132}  “In order for such a stop to be constitutionally permissible, the officer’s level of

suspicion does not have to be as great as is necessary to support a finding of probable



cause; instead, the officer must have only a ‘reasonable suspicion’ of criminal behavior.”
(Emphasis added.) Miller at 757. That is to say, “reasonable suspicion to stop a vehicle
is a distinct and separate legal burden from probable cause to make an arrest.” State v.
Baron (Mar. 20, 1998), 11th Dist. No. 97-L-065, 1998 WL 156986, at 2. See, also,
Woods at 2 (holding that “[rleasonable suspicion connotes something less than
probable cause, but something more than an ‘inchoate and unparticularized suspicion
or “hunch.””); State v. Platt (Dec. 16, 1994), 11th Dist. No. 94-A-0015, 1994 WL 721772
at 3 (holding that “probable cause does not have to exist before a police officer can
conduct an investigative stop; instead, such an intrusion is constitutionally valid if the
officer has a reasonable suspicion *** that criminal behavior has taken place.”).

{1133}  Despite the clear pronouncements from this court on this issue, the majority
concludes that, after accepting the trial court’s assessment of witness credibility, the trial
court was correct in finding that Officer Linda Sheridan (“Officer Sheridan”) did not have
probable cause to stop appellee. While the majority acknowledges that a police officer
“may stop a vehicle if she possesses either probable cause or a reasonable suspicion,”
it then goes on to conclude that because the state did not specifically raise the question
of reasonable suspicion on appeal, the court is not required to consider it. However,
according to the majority, even if the state had argued Officer Sheridan had a
reasonable suspicion that appellee was speeding, the result would still be the same
because the trial court found that Officer Sheridan’s testimony was not credible. |
emphatically disagree.

{1134} The trial court’s judgment entry clearly shows that it applied the wrong

standard when it granted appellee’s motion to suppress. The purpose of a suppression



hearing is to determine whether an individual's rights were violated; it is not an
opportunity for the trial court to weigh the evidence and make a determination as to that
individual’'s guilt or innocence. More to the point, a finding that there was no probable
cause does not automatically preclude a finding that a police officer had a reasonable
suspicion that a motorist committed a traffic violation. The two concepts are
fundamentally different and are not interchangeable. As a result, if a trial court applies
the wrong standard, as it appears in this case, the trial court’s judgment should be
overturned.

{1135} The majority, however, chooses to avoid the issue and hold that the question
of whether or not Officer Sheridan had a reasonable suspicion was ultimately immaterial
because the trial court found appellee’s evidence to be more credible than that
presented by the state. Although the majority may be correct that the trial court’s
decision would not have been any different, we simply have nothing in the record to
support this assumption. Furthermore, we are not precluded from considering this issue
solely because the state failed to argue that Officer Sheridan had reasonable suspicion
to stop appellee as Crim.R. 52(B) provides that “[p]lain error or defects affecting
substantial rights may be noticed although they were not brought to the attention of the
court.” At a minimum, therefore, the trial court’s decision should be reversed and the
matter remanded so that the court can apply the proper standard, i.e., based on the
totality of the circumstances, were there specific and articulable facts that, taken
together with rational inferences from those facts, reasonably warranted the stop.

{1136}  For these reasons, | respectfully, but emphatically, dissent.
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