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 DIANE V. GRENDELL, J. 

{¶1} Both parties have raised issue with the divorce decree provisions 

concerning the division of various assets.  Appellant also challenged the lower court’s 

support rulings.  For the reasons discussed below, the judgment of the Trumbull County 

Court of Common Pleas, as to appellant, is affirmed in part, reversed in part, and the 
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case is remanded for further proceedings consistent with this opinion.  As to appellee’s 

cross-appeal, the lower court’s decision is affirmed. 

{¶2} On December 31, 1998, James DeChristefero filed a complaint for 

divorce, seeking to end his marriage to Nancy DeChristefero.  On January 5, 1999, 

Nancy DeChristefero counterclaimed for divorce.  The parties married on July 14, 1979.  

Two children were born as issue of the marriage.  Abbey was born on June 8, 1984 and 

Alyson was born on October 3, 1988.  The parties separated on July 21, 1998. 

{¶3} On February 11, 1999, the magistrate issued an order pendente lite, 

finding that James DeChristefero earned approximately $54,431, from all sources, while 

Nancy DeChristefero earned approximately $6,000 per year.  James DeChristefero was 

ordered to pay Nancy DeChristefero $790 per month, as well as pay a number of 

household expenses.  On March 15, 1999, James DeChristefero filed a motion 

requesting that the amount of spousal support, child support, and division of debt be 

reduced due to a significant change in circumstances. 

{¶4} On July 12, 1999, the parties entered into an agreed judgment entry.  The 

entry valued James DeChristefero’s State Teachers Retirement Pension at the present 

value of $58,269.77, of which 96% was marital.  The parties’ joint account at Janus had 

a current balance of $30,267.02.  Nancy DeChristefero was to retain the Janus account 

free and clear of any claim by her husband.  The final offset to equate the two values in 

the assets was to occur on or before the final hearing. 

{¶5} The matter came for hearing before the trial court on August 3, 4, and 9, 

2000.  John Tricomi testified that the marital residence was valued at $150,000.  That 

figure included the land, improvements, and total property value.  The market value of 
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the land alone was $18,000.  Site improvements to the land added $5,000 to that 

amount for a combined land value of $22,900.  An addition to the house increased the 

value of the residence by $22,900. 

{¶6} Rose DeChristefero, James’ mother, testified that she and her husband 

purchased real estate in Niles on Belle Terre Avenue and told their son he could build a 

house on the site.  The land was deeded to the parties in 1991.  Rose DeChristefero 

testified that her family owned and ran the Niles Monument Company for many years.  

Her parents conveyed an undivided half-interest in the property to her and the other 

undivided half interest to James DeChristefero in 1983 and 1984.  The building housing 

the company was destroyed in a 1985 tornado.  At that point, the DeChristeferos 

decided to build a four-unit retail commercial building on the property.  Abbey Center 

was completed in August of 1986.  The Niles Monument Company occupied one of the 

units of the building.  Abbey Center was the property of the Niles Monument Company. 

{¶7} Rose DeChristefero deeded her portion of the retail property to her son on 

February 5, 1993.  Rose DeChristefero stated she decided to cash out her capital 

contributions to the business.  She claimed to have received separate payments totaling 

$105,000, constituting the return of her capital contributions. 

{¶8} James DeChristefero testified he built a house on the Niles property 

owned by his parents in 1978, prior to his marriage.  James DeChristefero stated he 

used money saved from his earnings and lifetime gifts from his parents and 

grandparents to pay for the costs of building the residence.  James DeChristefero stated 

he and his father did most of the work themselves, or friends and acquaintances helped 

in the construction, thereby significantly lowering the cost of building the home.  He 
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claimed he always considered the home to be his alone, and not marital property.  

James DeChristefero maintained that he owned the house but not the land.  That 

property was deeded to him and his wife at a later date. 

{¶9} James DeChristefero also testified that he and his mother were partners in 

the Niles Monument Company.  His mother eventually cashed in her capital 

contributions and gifted him with the remainder of her interest in the business.  Rose 

DeChristefero also deeded the commercial property to him.  He denied buying his 

mother’s interest in the partnership.  James DeChristefero stated he closed the Niles 

Monument Company in February of 1999, after he became too ill from depression to 

continue running the business and teaching.  

{¶10} Nancy DeChristefero testified that her husband was the primary source of 

income during the marriage.  She now worked thirty-five hours a week, earning $7.21 

per hour.  Nancy DeChristefero stated her only retirement benefit was Social Security. 

{¶11} On April 30, 2001, the trial court issued its judgment entry.  The trial court 

granted the divorce.  The court found James DeChristefero had an income of $53,300 a 

year.  $43,000 of that total represented his teacher’s salary with the remainder being 

rental income from Abbey Center.  The court stated the parties stipulated that James 

DeChrisefero would retain his State Teachers Retirement System pension, valued at 

$58,269.77, while Nancy DeChristefero would retain the Janus account, valued at 

$30,267.02.  The court found James DeChristefero owed his wife the net sum of 

$14,001.38 to complete an equal division of these marital assets.  The court found that 

the parties’ residence and land was marital property.  The court further found that the 
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Abbey Center property was not marital property.  Both parties have appealed from this 

judgment.  

{¶12} James DeChristefero assigns the following errors for review: 

{¶13} “[1.] The trial court committed reversible error by failing to recognize the 

uncontroverted and unchallenged evidence of appellant tracing and realizing the 

passive appreciation of his separate property asset. 

{¶14} “[2.] It is reversible error for a trial court to fail to reduce the value of the 

coverture portion of appellant’s state teachers retirement system pension by the 

corresponding social security component when determining the marital property nature 

of this asset. 

{¶15} “[3.] The trial court committed error by failing to determine the actual 

incomes of the parties and further committed error by not setting a March 14, 1999 

effective date for the proper modified pendente lite spousal support and child support 

awards.” 

{¶16} Nancy DeChristefero assigns the following error for review: 

{¶17} “[1.] The trial court erred in refusing to determine that the commercial 

property known as Abbey Center, was a marital asset.” 

{¶18} In his first assignment of error, James DeChristefero challenges the 

determination by the trial court that the home in Niles, Ohio, was marital and not 

separate property.  James DeChristefero asserts he built the residence prior to the 

marriage, using his own funds to pay for the construction.  James DeChristefero 

maintains he provided testimony, receipts, and documents sufficient to trace the monies 

used to build the dwelling on land then owned by his parents. 
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{¶19} In divorce proceedings, a trial court must first determine what constitutes 

marital property and what constitutes separate property.  R.C. 3105.171(B).  Once the 

trial court has determined the status of the parties’ property, the trial court generally 

must disburse a spouse’s separate property to that spouse and equitably distribute the 

marital estate.  R.C. 3105.171(B) and (C).  An increase in the value of separate property 

caused by the contribution of either spouse, whether by monetary, labor, or in-kind 

means, is deemed to be marital property.  Middendorf v. Middendorf, 82 Ohio St.3d 397, 

1998-Ohio-403.  Appreciation, resulting from an increase in the fair market value of 

property, is considered passive income and remains the separate property of the 

spouse.  Munroe v. Munroe (1997), 119 Ohio App.3d 530, 536. 

{¶20} An appellate court applies a manifest weight of the evidence standard of 

review to a trial court’s designation of property as either martial or separate.  Barkley v. 

Barkley (1997), 119 Ohio App.3d 155, 159.  Therefore, the judgment of the trial court 

will not be disturbed upon appeal if supported by some competent, credible evidence.  

Fletcher v. Fletcher, 68 Ohio St.3d 464, 1994-Ohio-434. 

{¶21} Spouses can change the nature of the property through their conduct 

during the marriage.  Moore v. Moore (1992), 83 Ohio App.3d 75, 77.  However, the 

commingling of separate property with marital property will not destroy the identity of the 

separate property if that property remains traceable.  R.C. 3105.171(A)(6)(b); Peck v. 

Peck (1994), 96 Ohio App.3d 731.  “[T]raceability has become the focus when 

determining whether separate property has lost its separate character after being 

commingled with marital property.”  Id. at 734.  See, also, Okos v. Okos (2000), 137 

Ohio App.3d 563.  The party seeking to have a certain asset characterized as separate 
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property bears the burden of proof by a preponderance of the evidence standard.  

Boyles v. Boyles (Oct. 5, 2001), 11th Dist. No. 2000-P-0072, 2001 Ohio App. LEXIS 

4520.  However, the party asserting a gifted interest must prove such interest by clear 

and convincing evidence.  R.C. 3105.171(A)(6)(a)(vii). 

{¶22} In its judgment entry, the trial court found that James DeChristefero’s 

parents originally owned the land upon which the house was build.  The parties married 

on July 14, 1979.  Structures were built between August 1, 1978 and August 14, 1991.  

On August 14, 1991, James DeChristefero’s parents deeded the property to the parties. 

{¶23} James DeChristefero testified he built the home, beginning in the summer 

of 1978.  He claimed to have accumulated the funds used to construct the home from 

savings he acquired from working and gifts throughout his life from his parents and 

grandparents.  James DeChristefero pointed out he had been working for two years as 

a teacher before beginning construction.  James DeChristefero claimed he always 

referred to the house as his, a statement his wife found upsetting. 

{¶24} James DeChristefero provided extensive documentation of the expenses 

incurred by the construction of the Niles residence.  All are dated prior to the couple’s 

marriage.  James DeChristefero identified the source of the funds as his own money.  

An examination of the documentation provided by James DeChristefero shows that the 

invoices and documents are in the name of James DeChristefero, but father and son 

shared the same name.  James DeChistefero did not provide any evidence from the 

banks or financial institutions involved to verify or substantiate that the source of the 

money was his funds, and not monies belonging to his father.  His parents clearly 

owned the land until 1991, when they gave the property to both parties.  The residence 
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was constructed well before the date of the transfer.  James DeChristefero gave no 

testimony or documentation showing he paid any of the property tax for the residence, 

including any increase due to the addition of a structure on the land. 

{¶25} Further, he testified that the source of some of the funds, used to finance 

the construction of the home, were from family gifts.  He provided no further evidence 

regarding the alleged gifts.  Separate property, which is gifted to a party, must be 

proved by clear and convincing evidence.  James DeChristefero’s testimony is not 

enough to meet this standard by itself. 

{¶26} The trial court was in the best position to evaluate the evidence provided 

by James DeChristefero and determine his credibility.  The trial court essentially ruled 

that James DeChristefero did not build the house with his own funds prior to the 

couple’s marriage.  The record shows that James DeChristefero failed to meet his 

burden of showing that the house is his separate property.  James DeChristefero’s first 

assignment of error is overruled.  

{¶27} In his second assignment of error, James DeChristefero argues that the 

trial court committed reversible error by not reducing the value of the coverture portion 

of his State Teachers Retirement System (STRS) pension by the corresponding Social 

Security component in determining the marital portion of the pension.  James 

DeChristefero contends that, when one spouse has a government pension without 

Social Security benefits and the other spouse earned Social Security benefits, the part 

of the government pension that is in lieu of Social Security benefits is shielded from 

division.  James DeChristefero maintains that the trial court was obligated to compute a 

hypothetical Social Security benefit and deduct the present value of that amount from 
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the present value of his STRS benefit.  James DeChristefero posits that this calculation 

must be performed prior to the determination of the marital portion of the STRS, which 

is then subject to division. 

{¶28} Generally, pension or retirement benefits earned during the course of a 

marriage are marital assets to be considered when dividing marital property.  Hoyt v. 

Hoyt (1990), 53 Ohio St.3d 177.  An appellate court applies an abuse of discretion 

standard of review to a trial court’s decision regarding the division of retirement assets.  

Levine v. Levine (Sept. 3, 1999), 4th Dist. No. 98 CA 34, 1999 Ohio App. LEXIS 4209. 

{¶29} State courts cannot divide Social Security benefits, allocated pursuant to 

federal statute, but should consider these benefits when making an equitable division of 

a parties’ marital property.  Walker v. Walker (1996), 112 Ohio App.3d 90.  This can 

create an inequity when one spouse contributes to the Social Security System and the 

other spouse to a government pension system.  Public employees, contributing to a 

government pension system, may be penalized because the portions of their pension 

equivalent to Social Security contributions are marital property subject to division, while 

their spouse’s contributions to Social Security are not marital property under federal 

statute.  Id.  Even so, a court should evaluate and consider a spouse’s Social Security 

benefits when equitably distributing the parties’ marital assets.  Id.  Courts have 

recommended that a domestic relations court compute the present day value of a Social 

Security benefit, which the spouse contributing to the public pension plan would have 

received if contributing to Social Security.  That value should then be deducted from the 

present value of the public pension benefit to derive a figure for the marital portion of the 

pension.  Neel v. Neel (1996), 113 Ohio App.3d 24. 
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{¶30} When no evidence is offered by the parties showing the value of either of 

the spouse’s Social Security benefits, the trial court should direct them to submit the 

evidence.  A trial court’s failure to make specific findings about the court’s treatment of 

the Social Security benefits in reaching a property division order constitutes an abuse of 

discretion.  Simon v. Simon (Feb. 12, 1999), 6th Dist. No. S-98-044, 1999 Ohio App. 

LEXIS 408.  

{¶31} “In an Agreed Journal Entry of July 12, 1999, the parties agreed that the 

present value of James DeChristefero’s STRS pension is $58,269.77 and that the 

present value of the Janus account is $30,267.02.  Notably, this Entry purports to be a 

“partial property settlement” of certain assets, i.e., the STRS pension and the Janus 

account.  No mention is made of either parties’ Social Security benefits.  Given the 

limited scope of the Entry, it is clear that the parties did not intend this entry to be a 

comprehensive settlement of all marital pensions and retirement accounts.  The parties’ 

silence as to the value of Social Security benefits is evidence that the parties did not 

intend the Agreed Journal Entry to encompass the valuation of those benefits. 

{¶32} The Agreed Journal Entry further states that “[t]he final offset to equate the 

two values in the assets shall occur on or before the final hearing.”  As such, the parties 

seem to suggest that the difference in value between the STRS pension and the Janus 

account would be harmonized in the final distribution of marital property, after the value 

of other marital assets, including the Social Security pensions, had been accounted for.” 

{¶33} In examining the methods courts have applied to equitably divide pension 

assets, we find that the formula used in Neel, supra, is the best method.  Neel followed 

Cornbleth v. Cornbleth, 397 Pa. Super. 421, 427, 580 A.2d 369, in determining the 
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process of evaluating the computations to be applied when equating public pension 

participants and Social Security participants.  Cornbleth stated that the present value of 

a Social Security benefit must be computed had the public plan participant been 

participating in the Social Security system.  This present value is then deducted from 

the present value of the public pension.  A figure for the marital portion of the pension 

then can be derived and included in the marital estate for distribution purposes.  The 

Neel court found this method to be the most thorough and the most equitable under the 

circumstances.  We find that James DeChristefero’s pension should be evaluated by the 

method followed in Neel to determine the proper division of the asset.   

{¶34} Further, Nancy DeChristefero testified that she contributed to the Social 

Security System.  There is no evidence regarding the value of those benefits, nor were 

the benefits ever discussed or determined below.  Also, there was no evidence or 

testimony about any Social Security benefits James DeChristefero may be entitled to 

receive based upon his earnings from the Niles Monument Company or any other 

source during the marriage.  The present value of any Social Security benefits James 

DeChristefero is to receive, if any, should be added to the present value of the amount 

determined to be the Social Security benefit he would have received had he participated 

in that system instead of STRS.  The court abused its discretion by failing to make any 

findings with regard to the parties’ Social Security benefits.  The parties’ pension 

benefits must be determined as stated above, without any offset as to the value of the 

Janus account.  That asset is to be included in the property settlement, for division 

along with the other marital assets.  James DeChristefero’s second assignment of error 

is well taken. 
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{¶35} In his third assignment of error, James DeChristefero argues that the 

order of the magistrate awarding pendente lite spousal and child support showed an 

inaccurate income for him, resulting in too high of an award.  James DeChristefero also 

claims that the closure of the Niles Monument Company in February of 1999 

substantially reduced his income.  He maintains that, following the closing of the 

company, he filed a motion to modify or reduce spousal and child support and to 

change the division of debt.  James DeChristefero submits that the failure of the court to 

address his motion prior to the final hearing led to confusion as to when the pendente 

lite modified order should have taken effect.  He contends his modified obligation should 

have begun on April 22, 1999, the date of the first scheduled hearing on the matter. 

{¶36} A magistrate’s temporary pendente lite order is not a final, appealable 

order.  Rather, any claim of prejudicial error with respect to an interlocutory order may 

be reviewed on appeal after a final judgment is entered in the case in which the 

interlocutory order was entered.  Mekker v. Mekker (Dec. 23, 1999), 11th Dist. Nos. 98-

P-0006, 98-P-0007, and 98-P-0100, 1999 Ohio App. LEXIS 6273. 

{¶37} A court may award reasonable spousal support to either party during the 

pendency of a divorce proceeding.  R.C. 3105.18.  The purpose of such an award is to 

preserve the status quo during the proceeding.  DiLacqua v. DiLacqua (1993), 88 Ohio 

App.3d 48.  The interim orders will merge with the final judgment and the right of action 

or enforcement of the interim order does not extend beyond the final decree.  Colom v. 

Colom (1979), 58 Ohio St.2d 245. 

{¶38} Civ.R. 75(N) provides that the court or magistrate may grant spousal and 

child support pendente lite to either party when requested in the complaint, answer, or 
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counterclaim, or by motion served with the pleading.  The other party may file counter 

affidavits within fourteen days from service of the complaint, answer, counterclaim, or 

motion.  Upon written request, the court shall grant the party so requesting an oral 

hearing within twenty-eight days to modify the temporary order.  See Biscello v. Biscello 

(May 4, 2000), 10th Dist. No. 99AP-172, 2000 Ohio App. LEXIS 1926.  The award and 

the amount of temporary alimony is a matter resting within the sound discretion of the 

trial court and will not be reversed absent an abuse of that discretion.  Dillon v. Dillon 

(Dec. 6, 1991), 4th Dist. No. 90CA33, 1991 Ohio App. LEXIS 6053. 

{¶39} The magistrate issued the pendente lite order on February 11, 1999.  

James DeChristefero did not file opposing affidavits or objections within fourteen days 

of that order.  Instead, he filed a motion to modify on March 15, 1999, basing the motion 

on a change in circumstances.  Although scheduled for hearing a number of times, no 

actual hearing was held on the motion.  According to Civ.R. 75(N), the trial court or 

magistrate should have held a hearing on the motion within twenty-eight days of the 

filing of the motion.  Obviously, this did not happen.  The only question to be resolved is 

whether James DeChristefero was prejudiced by the trial court’s failure to comply with 

Civ.R. 75(N). 

{¶40} In its judgment entry, the trial court found that James DeChristefero had 

an annual income from his employment of $43,000 and a net rental income of $10,300.  

At trial, appellant said the rental income from Abbey Center was $10,300, before 

expenses were deducted.  Two of the units were vacant – one because James 

DeChristefero terminated the lease of the beauty shop owned by Nancy DeChristefero’s 

sister.  Therefore, there is a basis for the finding of a yearly income of $53,300 in the 
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record.  This figure was not based upon any earnings from Niles Monument Company, 

the closing of which constituted the basis for the motion to modify.  This is nearly the 

same income figure used by the magistrate in the pendente lite order.  James 

DeChristefero cannot show he was prejudiced by the failure of the trial court to hold a 

hearing on his motion prior to trial.  James DeChristefero’s third assignment of error is 

overruled.      

{¶41} Nancy DeChristefero has filed a cross-appeal from the trial court’s 

judgment.  In her sole assignment of error, Nancy DeChristefero argues that the 

evidence shows James DeChristefero purchased his mother’s half-interest in Abbey 

Center for between $80,000 and $105,000.  Nancy DeChristefero maintains that the 

monies used to purchase Rose DeChristefero’s interest in the property were marital, 

entitling her to one-fourth of the total value of the property. 

{¶42} At trial, Rose DeChristefero testified that she cashed in her capital 

contribution, with the money being paid out of the business accounts.  James 

DeChristefero testified that his mother was paid for her capital contribution in a series of 

distributions.  He traced the transactions from checks paid from various money market 

accounts, certificates of deposit, Niles Monument Company checks, and wire transfers 

from Niles Monument Company to the parties’ personal checking account which was 

then paid to his mother.  The remainder of his mother’s interest was given to her son.  

James DeChristefero denied ever combining the rental income from the retail property 

or of Niles Monument Company with the parties’ household income. 

{¶43} Based upon the evidence submitted at trial, James DeChristefero met his 

burden of establishing that the funds used to repay his mother her capital contributions 
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came from separate income.  The trial court did not abuse its discretion by finding that 

the Abbey Center was James DeChristefero’s separate property.  Nancy 

DeChristefero’s first assignment of error is overruled. 

{¶44} The judgment of the Trumbull County Court of Common Pleas, as to 

James DeChristefero, is affirmed in part, reversed in part, and remanded for 

proceedings consistent with this opinion.  The judgment, as to Nancy DeChristefero’s 

cross-appeal, is affirmed. 

 

 DONALD R. FORD, P.J., concurs. 

 JUDITH A. CHRISTLEY, J., dissents. 

 
______________________ 

 
 

 JUDITH A. CHRISTLEY, J., dissenting. 

{¶45} In reversing the trial court’s judgment, the majority concludes that the trial 

court abused its discretion when it honored the parties’ stipulation and failed to make 

any findings with respect to the effect of the parties’ future Social Security benefits on 

the value of James DeChristefero’s pension.  For the reasons that follow, I respectfully 

dissent. 

{¶46} When granting a divorce, the trial court is required to divide and distribute 

the marital assets between the parties in an equitable manner.  R.C. 3105.171(B).  

Retirement benefits vested during the marriage are martial assets subject to distribution.  

R.C. 3105.171(A)(3)(a)(ii).  However, given the trial court’s flexibility to make an 

equitable decision, “any given pension or retirement fund is not necessarily subject to 
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direct division but is subject to evaluation and consideration in making an equitable 

distribution of both parties' marital assets.”  (Emphasis added.) Hoyt v. Hoyt (1990), 53 

Ohio St.3d 177, 180.  “The trial court should attempt to preserve the pension or 

retirement asset in order that each party can procure the most benefit, and should 

attempt to disentangle the parties’ economic partnership so as to create a conclusion 

and finality to their marriage.”  Id. at paragraph two of the syllabus. 

{¶47} Furthermore, “[a] stipulation is an agreement between the parties to a 

proceeding relating to some business before the court.” Chitwood v. Univ. Med. Ctr. 

(May 5, 1998), 10th Dist. No. 97API09-1235, 1998 WL 226938, at 1.  When parties 

agree to enter into a stipulation, they are, in essence, eliminating the need for proof of 

the matter that was stipulated.  Id. 

{¶48} On July 12, 1999, the trial court entered the following agreed judgment 

entry: 

{¶49} “This matter came before the Court upon the agreement of the parties that 

the Court finds to be fair and equitable and the following partial property settlement 

order is entered into between the parties: 

{¶50} “Plaintiff, James DeChristefero’s State Teachers Retirement Pension, 96% 

being marital, present value is $58,269.77. 

{¶51} “The parties have a joint account at Janus, ***.  The current balance of 

said account is $30,267.02. 

{¶52} “Plaintiff, James DeChristefero shall retain his State Teachers Retirement 

Pension benefits, free and clear of any claim of Defendant, Nancy DeChristefero. 
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{¶53} “Defendant, Nancy DeChristefero shall retain the account at Janus *** free 

and clear of any claim of Plaintiff, James DeChristefero. 

{¶54} “The final offset to equate the two values in the assets shall occur on or 

before the final hearing. 

{¶55} “***” 

{¶56} As can be seen, the parties in this case stipulated to the present value of 

James DeChristefero’s pension, and to his retaining of the same, free and clear of any 

claim of his wife. In return, the parties agreed that Nancy DeChristefero would receive a 

joint Janus account as part of the property distribution, with the difference to be off set 

at a later date.  

{¶57} At trial, James DeChristefero’s new attorney asked the trial court to reduce 

the stipulated value of the marital portion of the pension by the present value of his 

wife’s Social Security benefits.  The trial court heard his argument on this issue, but 

nevertheless entered judgment in accordance with the parties’ pretrial stipulation.   

{¶58} On appeal, the majority now concludes that there was no evidence as to 

how the parties’ determined the present value of James DeChristefero’s pension.  

Therefore, because the parties agreed to offset the difference between the pension and 

the Janus account at a later date, the majority asserts that the parties never agreed “to 

the exact amounts to be awarded.”   

{¶59} The cases upon which the majority relies require an offset only when it is 

the court who must determine the present value of the employee spouse’s pension.  

Here, the parties had agreed, through a binding stipulation, as to the exact value of 

appellant’s present interest.  Presumably, it was a negotiated result, with each party 
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having his or her own reasons for agreeing to the amount included in the stipulation.  

For all we know, the parties have already made the necessary calculations and the 

value provided in the stipulation reflects any reduction.   

{¶60} In any event, the majority’s logic defeats the clear intent of a mutual 

stipulation of fact.  Appellant cannot withdraw from the binding force of the mutual 

stipulation without Nancy DeChristefero’s consent.  Seely v. Cole (1834), Wright 681.  

Parties cannot, unilaterally, simply change their minds once they have agreed to 

stipulate to an issue that would otherwise require some proof at trial. 

{¶61} Thus, I disagree with the majority’s apparent holding that the trial court 

was required to modify the stipulated pension value by considering the present value of 

Nancy DeChristefero’s Social Security benefits.  A close reading of Hoyt shows that the 

Supreme Court of Ohio has given trial courts a substantial amount of discretion when 

distributing retirement and pension benefits.  As I noted earlier, the Supreme Court has 

stated that “any given pension or retirement fund is not necessarily subject to direct 

division but is subject to evaluation and consideration in making an equitable distribution 

of both parties' marital assets.”  Hoyt at 180.  In other words, when retirement and 

pension benefits are part of the property settlement in a divorce, the trial court, after 

considering the facts and circumstances of the case, has the discretion to distribute the 

benefits as it sees fit. 

{¶62} This is particularly true where, as here, the parties have mutually 

stipulated to the value of the pension and have agreed on how it is to be distributed.  

The fact that the parties have other unresolved property issues does not nullify the 

parties’ original agreement. 
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{¶63} By concluding that the trial court abused its discretion in this case, the 

majority has essentially given James DeChristefero the opportunity to change his mind 

and unilaterally rewrite the parties’ stipulation.  The parties entered into an agreement 

as to the pension’s value.  We have no knowledge as to what factors or reasons were 

considered or negotiated in making this stipulation.  As a result, this factual stipulation 

eliminated the need for the parties to introduce further evidence on this issue, and this 

court should not now second-guess the parties’ decision. 

{¶64} Accordingly, I would affirm the trial court’s judgment in all respects. 
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