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COLLEEN MARY O’TOOLE, J. 

{¶1} The following is an accelerated calendar appeal submitted on the brief of 

appellant.1  Pro se appellant, Irene K. Makridis, appeals from a judgment of the 

Trumbull County Court of Common Pleas, Probate Division, which denied the payment 

of attorney fees from the estate of Lena B. Simons, deceased, for legal services 

rendered by appellant.  For the reasons that follow, we affirm. 

{¶2} This matter has an extended procedural history.  By way of background, 

appellant was the attorney of Irving L. Rosenblatt (“Rosenblatt”).  Rosenblatt was the 

                                                           
1. No reply brief was filed. 
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executor of Lena B. Simons’ (“Simons”) estate.  Appellant represented Rosenblatt as 

part of his administration of the estate. 

{¶3} On January 7, 1999, Rosenblatt filed an application to probate Simons’ 

last will and testament.  Among other individuals, Thomas Fairmakes (“Thomas”), the 

decedent’s nephew, and Ruth Fairmakes (“Ruth”), the decedent’s sister, were named 

as beneficiaries.  The probate court admitted the will to probate. 

{¶4} In a separate action, Rosenblatt filed a lawsuit (case number 99 CVA 007) 

against Thomas and Ruth for the concealment of assets from Simons’ estate.2  

Appellant also represented Rosenblatt in the concealment of assets suit.  Eventually, 

Rosenblatt obtained a judgment in that case against Thomas and Ruth in the amount of 

$258,862.26 and was awarded payment of attorney fees and costs. 

{¶5} In the present case, Rosenblatt filed a motion for setoff, claiming that no 

payments had been received from Thomas or Ruth toward the satisfaction of the 

judgment rendered in case number 99 CVA 007.  The probate court issued a judgment 

entry confirming that, in case number 99 CVA 007, Rosenblatt obtained a judgment 

against Thomas and Ruth for the sum of $258,862.26 and the payment of attorney fees 

and costs.  The probate court acknowledged that this judgment had not been satisfied.  

As a result, the court ordered the sums to which Thomas and Ruth were entitled under 

the will be applied first toward the costs of the proceedings and the remaining sums be 

applied to the outstanding judgment from case number 99 CVA 007. 

{¶6} On September 5, 2001, in case number 99 CVA 007, the probate court 

rendered a judgment in favor of Rosenblatt, as the executor of Simons’ estate, and 

                                                           
2.  This separate action will be referred to as “case number 99 CVA 007” or “the concealment of assets 
suit.” 
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against Thomas and Ruth, jointly and severally, in the amount of $5,000, for attorney 

fees incurred by Rosenblatt in the litigation of the concealment of assets suit. 

  On September 24, 2001, appellant, on behalf of Rosenblatt, filed an application 

for the estate to pay her additional attorney fees, in the amount of $5,000, for services 

rendered in case number 99 CVA 007.  Without a hearing, the probate court denied the 

application for attorney fees, reasoning that the relief sought had been previously 

granted in the concealment of assets suit. 

{¶7} Appellant filed a timely appeal, contesting the probate court’s 

determination that attorney fees had previously been granted in case number 99 CVA 

007.  This court reversed the probate court’s judgment, as we concluded, “[t]he record 

*** indicates that *** the executor [Rosenblatt], not [appellant], received a judgment to 

recover $5,000 in attorney fees from Thomas and Ruth, jointly and severally.”  In re 

Estate of Simons, 11th Dist. No. 2001-T-0130, 2002-Ohio-4518, at ¶13.  Accordingly, 

we remanded this matter for “the probate court to hold a hearing to determine whether 

the estate may pay [appellant] $5,000 in attorney fees generated in the concealment of 

assets case.”  Id. 

{¶8} On remand, the probate court scheduled an October 8, 2002 hearing date.  

Appellant, however, was ten minutes late for the hearing.  As a result, the court entered 

judgment dismissing this matter.  Appellant filed a Civ.R. 60(B) motion for relief from 

judgment, which maintained that her tardy arrival to the hearing was the result of 

excusable neglect.  The probate court denied appellant’s motion for relief from 

judgment. 
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{¶9} Appellant appealed from this decision and argued that the probate court 

abused its discretion by denying her motion for relief from judgment.  While the appeal 

was still pending, appellant filed a motion to withdraw as counsel for the Simons’ estate.  

On January 8, 2003, the probate court granted appellant’s motion to withdraw. 

{¶10} With respect to appellant’s appeal, we reversed the decision of the 

probate court, holding that the record established appellant’s tardy arrival to the hearing 

was excusable neglect.  Therefore, the court’s denial of her motion for relief from 

judgment was an abuse of discretion.  In re Estate of Simons, 11th Dist. No. 2002-T-

0183, 2003-Ohio-6250, at ¶15.  We again remanded this matter for the court to hold a 

hearing to determine whether the Simons’ estate may pay appellant the attorney fees 

resulting from the concealment of assets suit.  Id. 

{¶11} Upon remand, the probate court held a hearing on this matter.  Appellant 

was the sole witness to testify.  Appellant testified that she represented the Simons’ 

estate, on behalf of Rosenblatt, in the administration of the estate and concealment of 

assets suit.  Her testimony disclosed that her attorney fees for the administration of the 

estate had been paid in full.  However, appellant further testified that she was entitled to 

the additional $5,000 awarded in the concealment of assets suit. 

{¶12} The probate court issued a judgment entry denying appellant’s request for 

$5,000 in attorney fees from the Simons’ estate.  In doing so, the court noted that the 

$5,000 in attorney fees had been assessed pursuant to R.C. 2109.50 and 2109.52.  

Based upon these statutory sections, the court concluded that appellant was not entitled 

to the $5,000 in attorney fees awarded as part of the concealment of assets suit.3 

                                                           
3.  Although the court did not expressly state that appellant was not entitled to this payment, the judgment 
entry establishes that Thomas and Ruth, rather than the estate, were liable for the attorney fees. 
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{¶13} From this judgment, appellant has filed a timely notice of appeal and now 

sets forth the following assignment of error for our consideration: 

{¶14} “The trial court erred in failing for the third time to determine whether fees 

for counsel who successfully prosecuted a concealment of assets claim could be paid 

out of the decedent’s estate, ostensibly for the reason that the estate had been closed.” 

{¶15} Under her sole assignment of error, appellant maintains that the probate 

court’s decision to deny payment of attorney fees from the estate was predicated upon 

the court’s determination that a final distributive account had been filed, thereby closing 

the estate.  Appellant argues that she was not notified of a hearing on the final 

distributive account, per R.C. 2109.33, and, therefore, the judgment from which the 

instant appeal was taken should be vacated. 

{¶16} At the outset, we note that appellant misconstrues the basis of the probate 

court’s judgment entry which denied payment of attorney fees from the Simons’ estate.  

Contrary to appellant’s argument, the court based its decision upon a finding that 

appellant was not a party in interest to the concealment of assets suit.  Specifically, the 

court cited to R.C. 2109.50 and 2109.52 for the proposition that attorney fees awarded 

in a concealment of assets suit can only be imposed against the party guilty of 

concealing assets and conferred upon the complainant party.  Appellant’s argument that 

the court based its decision upon the estate’s closing is not well-taken.  In fact, as will 

be shown, whether the estate was closed is irrelevant, because appellant was not 

entitled to payment of additional attorney fees from the Simons’ estate. 
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{¶17} We first note that the attorney fees were awarded to Rosenblatt, rather 

than appellant.  Thus, appellant’s representation of Rosenblatt did not entitle her to this 

specific award. 

{¶18} An examination of R.C. 2109.50 and 2109.52 demonstrates that appellant 

was not a party in interest to the concealment of assets suit or the fiduciary of the estate 

and, therefore, she was not entitled to the awarded attorney fees.  

{¶19} Under R.C. 2109.50: 

{¶20} “Upon complaint made to the probate court of the county having 

jurisdiction of the administration of a trust estate *** by a person interested in such trust 

estate or by the creditor of a person interested in the trust estate against any person 

suspected of having concealed [assets][.]  ***  

{¶21} “*** 

{¶22} “All costs of such proceedings *** shall be assessed against and paid by 

the party making the complaint, except as provided by section 2109.52 of the Revised 

Code.” 

{¶23} In short, R.C. 2109.50 allows an interested party to file a complaint 

alleging the concealment of assets.  Here, Rosenblatt, as executor, was the interested 

party who filed the complaint against Thomas and Ruth.  Appellant’s representation of 

Rosenblatt did not cause her to become an interested party under R.C. 2109.50.  

Moreover, appellant had no direct interest in the subject matter of the concealment of 

assets suit and, therefore, was precluded from becoming an interested party.  See, e.g., 

In re Brady, 8th Dist. No. 83881, 2004-Ohio-5972, at ¶8.  
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{¶24} That being said, R.C. 2109.50 provides that Rosenblatt, as the interested 

party, is responsible for the costs of the proceedings except when R.C. 2109.52 applies.  

Pursuant to R.C. 2109.52: 

{¶25} “When passing on a complaint made under section 2109.50 of the 

Revised Code, the probate court shall determine *** whether the person accused is 

guilty of having concealed [assets][.]  ***  In all cases, except when the person found 

guilty is the fiduciary, the probate court shall forthwith render judgment in favor of the 

fiduciary *** against the person found guilty, for the amount of moneys or the value of 

the chattels or choses *** together with ten per cent penalty and all costs of such 

proceedings or complaint.”  (Emphasis added.) 

{¶26} R.C. 2109.52 requires a party found guilty of concealment of assets to pay 

the costs of the proceedings only to the fiduciary, except when the fiduciary is guilty of 

concealment of assets.  Part of the costs of a concealment proceeding is attorney fees.  

See, e.g., In re Guardianship of Cawein (Nov. 1, 1995), 1st Dist. No. C-940885, 1995 

Ohio App. LEXIS 4926, at 26.   

{¶27} An examination of the record before us confirms that appellant was not the 

party in interest for the concealment of assets suit; rather, the executor of the estate, 

Rosenblatt, was the interested party.  More importantly, pursuant to R.C. 2109.52, 

Rosenblatt, as the fiduciary of the estate, was the only party to whom the probate court 

could award attorney fees.  Accordingly, the court awarded these costs to Rosenblatt.  

Appellant’s representation of Rosenblatt in the concealment of assets suit did not entitle 

her to the award, as she was not the fiduciary of the estate.   
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{¶28} Even assuming appellant is entitled to outstanding attorney fees as part of 

the concealment of assets suit, it is clear that the estate is not liable for such fees.  This 

conclusion is supported by the well-established rule that “executors and administrators 

are generally personally liable for services of attorneys employed by them, unless there 

is a contract that the attorney look only to the estate for assets.”  Wilcox & Schlosser 

Co., L.P.A. v. Schneider (Dec. 22, 1981), 10th Dist. No. 81AP-269, 1981 Ohio App. 

LEXIS 12149, at 7.  See, also, Judd v. The City Trust & Savings Bank (1937), 133 Ohio 

St. 81, 91, (noting that executors are personally liable for the services of the attorneys 

employed by them).  Because there is no evidence of a contract requiring attorney fees 

to be paid by the estate, appellant has failed to prove that the estate, rather than the 

executor, is liable for any outstanding attorney fees.   

{¶29} In short, appellant simply has no claim against the estate.  If Rosenblatt 

has failed to properly pay appellant’s attorney fees the correct course of action would be 

to file a civil complaint against Rosenblatt for the payment of this debt. 

{¶30} In conclusion, the probate court’s judgment denying payment of attorney 

fees from the estate was not predicated upon the closing of the estate and appellant 

was not entitled to payment of such fees from the estate.  Appellant’s sole assignment    

of error is without merit.  We hereby affirm the judgment of the probate court. 

WILLIAM M. O’NEILL, J., concurs, 

DIANE V. GRENDELL, dissents with Dissenting Opinion. 

______________________ 

DIANE V. GRENDELL, J., dissents with Dissenting Opinion. 

{¶31} I respectfully dissent. 
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{¶32} Based on the tortured history of this case, Irving L. Rosenblatt, as 

executor of Lena B. Simons’ estate, obtained a judgment in Case No. 99 CVA 007 

against Thomas and Ruth Fairmakes in the amount of $5,000 for attorneys’ fees 

incurred by Rosenblatt in the litigation of the concealment of assets suit.4  The legal 

services for which such attorneys fees were awarded were provided by appellant.  

{¶33} The majority asserts that Rosenblatt was the executor and, therefore, was 

the interested party and was awarded attorney fees in the concealment action.  This 

position misconstrues the nature of the action and of Rosenblatt’s role.  “A proceeding 

for the discovery of concealed or embezzled assets of an estate, brought under R.C. 

2109.50, is a special proceeding of a summary, inquisitorial character whose purpose is 

to facilitate the administration of estates by summarily retrieving assets that rightfully     

belong there.”  State ex rel. Goldberg v. Mahoning Cty. Probate Court, 93 Ohio St.3d 

160, 162, 2001-Ohio-1297 (citations omitted).  It is the estate, not Rosenblatt, that is the 

real party in interest and that was entitled to recover whatever “fees” were awarded in 

the concealment action.  Rosenblatt had no personal interest in the action or its 

outcome.  Cf. Civ.R. 17(A) (allowing the executor of an estate to bring an action “in his 

name as such representative without joining with him the party for whose benefit the 

action is brought) (emphasis added). 

{¶34} By definition, then, any services appellant rendered Rosenblatt in 

prosecuting the concealment action were rendered on behalf of the estate.  Therefore,   

                                                           
4.  Although Case No. 99 CVA 007 is not before us, the award of $5,000 for attorneys’ fees as part of 
Rosenblatt’s proceeding under R.C. 2109.50 to recover concealed estate assets is peculiar.  Pursuant to 
R.C. 2109.50 and R.C. 2109.52, the prevailing party in a concealment action is entitled to “all costs of 
such proceedings.  “The general rule in Ohio is that, in the absence of statutory provision making 
attorneys’ fees a part of the costs, such fees can not be so taxed.”  State ex rel. Michaels v. Morse 
(1956), 165 Ohio St. 599, 607.  See Arneault v. Arneault, 4th Dist. No. 02CA60, 2003-Ohio-4553, at ¶¶13-
17. 
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appellant is entitled to reasonable compensation from the estate. 

{¶35} “When an attorney has been employed in the administration of the estate, 

reasonable attorney fees paid by the executor or administrator shall be allowed as a 

part of the expenses of administration.”  R.C. 2113.36.  While the probate court has 

broad discretion in determining what constitutes reasonable fees, it does not have 

discretion regarding whether to allow fees.  When services have been rendered for the 

benefit of the estate, “reasonable attorney fees *** shall be allowed.”  See In re Estate of 

Duffy, 148 Ohio App.3d 574, 2002-Ohio-3844, at ¶¶18-19. 

{¶36} Rosenblatt was only entitled to recover attorneys fees by virtue of his 

position as representative of the estate.  Rosenblatt had no legal authority to retain 

attorneys’ fees for services rendered on behalf of the estate that he did not provide.  

The $5,000 awarded was properly an asset of the estate.  There is no evidence that 

Rosenblatt paid appellant $5,000 for her legal services in Case No. 99 CVA 007.  There 

is no evidence that the estate’s payment to appellant for her legal services in connection 

with the administration of the estate included payment to appellant for her legal services 

in connection with Case No.  99 CVA 007.  In fact, appellant’s unrebutted testimony was 

that appellant was entitled to the additional $5,000 from the concealment action. 

{¶37} Since the estate collected the $5,000 from Thomas and Ruth Fairmakes 

as payment of attorneys’ fees incurred by Rosenblatt on behalf of the estate, the 

question is whether appellant, as the attorney who provided the services relating to 

those fees, was paid for those services.  If appellant was paid for those litigation 

services when the estate paid her attorneys’ fees for the administration of the estate,    
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appellant is entitled to no additional compensation.  However, if fees were awarded the 

estate as compensation for appellant’s services and appellant has never been 

compensated for those services, appellant is entitled to payment.  The estate has no 

legal authority to collect attorneys’ fees from third parties having concealed assets 

belonging to the estate and then fail to compensate the attorney for whose services 

those fees were collected.  Such conduct would constitute fraud on the court in which 

the estate sought to collect such attorneys’ fees. 

{¶38} In this case, appellant’s testimony that she was entitled to payment of 

$5,000 from the estate for her legal services in the concealment litigation is unrebutted 

and consistent with the estate’s claim that it incurred $5,000 in costs for such legal 

services.  In the absence of any evidence that appellant was otherwise compensated by 

the estate for such litigation services, the only evidence in the record supports 

appellant’s claim.  Neither the estate nor Rosenblatt had legal authority to retain the 

$5,000 paid as reimbursement for legal services appellant provided to the estate in the 

concealment suit. 

{¶39} The decision of the Trumbull County Court of Common Pleas, Probate 

Division, should be reversed. 
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