
[Cite as Dietelbach v. Ohio Edison Co., 2005-Ohio-4902.] 

 
 

THE COURT OF APPEALS 
 

ELEVENTH APPELLATE DISTRICT 
 

  TRUMBULL COUNTY, OHIO 
 
 
  SHIRLEY DIETELBACH, : O P I N I O N 
   
  Plaintiff-Appellant, :  
  CASE NO. 2004-T-0063 
 - vs - :  
   
   OHIO EDISON COMPANY, :  
   
  Defendant-Appellee. :  
 
 
Civil Appeal from the Court of Common Pleas, Case No.  2002 CVF 02607. 
 
Judgment:  Affirmed. 
 
 
Michael D. Rossi, 151 East Market Street, P.O. Box 4270, Warren, OH  44482  (For 
Plaintiff-Appellant). 
 
Gary W. Spring, 222 South Main Street, Akron, OH  44308  (For Defendant-Appellee). 
 
 
 
CYNTHIA WESTCOTT RICE, J. 

{¶1} Shirley Dietelbach appeals from the judgment of the Warren Municipal 

Court, which granted appellee, Ohio Edison Company’s (“Ohio Edison”) motion to 

dismiss.  We affirm. 

{¶2} Dietelbach filed a complaint for unjust enrichment.  Dietelbach claimed 

she dismissed an appeal to this court of a workers’ compensation claim in reliance on a 

settlement agreement between her and Ohio Edison.  When the parties were unable to 

reach agreement on the language of the settlement Dietelbach moved to reinstate her 
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appeal.  We denied her motion.  Dietelbach then filed the instant action, claiming Ohio 

Edison was unjustly enriched by dismissal of the appeal. 

{¶3} Ohio Edison moved to dismiss Dietelbach’s claim pursuant to Civ.R. 

12(B)(6).  In support of its motion to dismiss, Ohio Edison attached a copy of a 

judgment entry in Case No. 5:01-CV-2243, in the United States District Court for the 

Northern District of Ohio, Eastern Division.  In that judgment entry, the district court 

denied Dietelbach’s motion to enforce the settlement agreement that forms the basis of 

the instant action. 

{¶4} After Ohio Edison filed its motion to dismiss, the parties filed various 

pleadings supporting or opposing the motion to dismiss.  In one of Dietelbach’s 

pleadings, she attached documents purporting to show the parties were still negotiating 

a settlement subsequent to the district court’s entry of judgment denying Dietelbach’s 

motion to enforce settlement, and the date she filed her motion to vacate dismissal of 

her appeal with this court.  That is, Dietelbach apparently attempted to prove the 

settlement at issue in the instant case, was not necessarily the same settlement the 

district court declined to enforce. 

{¶5} The trial court referred Ohio Edison’s motion to dismiss to a magistrate.  

The magistrate found the parties had not reached a settlement and that Dietelbach’s 

claims were barred by the doctrine of res judicata (based on the district court’s refusal to 

enforce the settlement agreement.)  Dietelbach filed objections to the magistrate’s 

decision.  The trial court overruled those objections and adopted the magistrate’s 

decision.  Dietelbach filed a timely appeal raising one assignment of error:  “The trial 

court erred in overruling [p]laintiff-[a]ppellant’s [o]bjections to [m]agistrate’s [d]ecision; 
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adopting the [m]agistrate’s [f]indings and affirming its [d]ecision; and entering judgment 

thereon, dismissing the [c]omplaint.” 

{¶6} Dietelbach’s states the issue under this assignment of error as, “Whether, 

on a Civil Rule 12(B)(6) motion to dismiss, the court may consider matter outside the 

pleading without notice of and opportunity on conversion to Civil Rule 56 treatment.” 

{¶7} Civ.R. 12(B)(6) states in relevant part: 

{¶8} “When a motion to dismiss for failure to state a claim upon which relief can 

be granted presents matters outside the pleading and such matters are not excluded by 

the court, the motion shall be treated as a motion for summary judgment and disposed 

of as provided in Rule 56.  Provided however, that the court shall consider only such 

matters outside the pleadings as are specifically enumerated in Rule 56.  All parties 

shall be given reasonable opportunity to present all materials made pertinent to such a 

motion by Rule 56.” 

{¶9} In the instant case, the trial court never provided notice it was converting 

the motion to dismiss into a motion for summary judgment (which it clearly did when it 

considered matters outside the pleadings.)  The trial court erred in doing so;1 however, 

as we discuss below, this error was harmless. 

{¶10} The last sentence of Civ.R. 12(B)(6) states, “All parties shall be given 

reasonable opportunity to present all materials made pertinent to such a motion by Rule 

56.” 

{¶11} While the court did not provide any type of formal notice of the conversion 

of the Civ.R 12(B)(6) to one under Civ.R. 56, Dietelbach did have a reasonable 

opportunity to present evidence outside her complaint in support of her opposition to 

                                                           
1.  State ex rel. Baran v. Fuerst (1990), 55 Ohio St.3d 94, 97. 
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Ohio Edison’s motion.  In fact, she did so both before the magistrate and the trial court.  

Specifically, Dietelbach submitted documents purporting to show continued settlement 

negotiations following the district court’s judgment denying her motion to enforce 

settlement agreement, the value of the dismissed claim, and that she dismissed her 

appeal based on Ohio Edison’s actions. 

{¶12} The purpose of the notice requirement is to give the opposing party a 

reasonable opportunity to submit evidence.  When the party opposing the motion does 

in fact submit such evidence, the need for the notice requirement no longer exists. 

{¶13} Further, there can be no argument that Dietelbach was not given sufficient 

time to present evidentiary material in support of her opposition to the motion to dismiss.  

Ohio Edison filed its motion to dismiss on October 7, 2002; Dietelbach filed a brief 

opposing the motion on October 10, 2002; Ohio Edison filed a reply on October 18, 

2002; on January 20, 2003, Ohio Edison filed supplemental material; Dietelbach filed a 

response to Ohio Edison’s supplemental material on January 31, 2003 – and included 

her own supplemental material; and on January 22, 2004, Dietelbach filed supplemental 

authority.  The magistrate did not enter findings of fact and conclusions of law on the 

motion to dismiss until February 20, 2004.  Thus, Dietelbach had sixteen months to 

present evidence opposing Ohio Edison’s motion to dismiss and she did so, by 

presenting evidence outside the pleadings that, as we discuss below, the trial court 

properly considered as Civ. R. 56(C) evidence.  Thus, any error was harmless.2 

                                                           
2.  See, e.g., Insurance Co. of N. Am. v. Reese Refrigeration (1993), 89 Ohio App.3d 787, 793, (stating: 
“Even if the court had converted the motion to dismiss into a summary judgment proceeding, appellant 
was not harmed by any lack of formal notice. The purpose of providing the parties with notice of such a 
conversion is to afford them a ‘reasonable opportunity’ to demonstrate whether a genuine issue of fact 
exists.”; Reynolds v. Morris (Sept. 28, 1999), 10th Dist. No. 99AP-64, 1999 Ohio App.LEXIS 4505, 7 
(“While this was error, it was not prejudicial because all parties were given the opportunity to and indeed 
did submit ‘evidence’ in support of their respective positions.); Architectural Interior Products, Inc. v. 
Heilig-Meyers Furniture Co. (Dec. 5, 1996), 5th Dist. No. 96-CA-36, 1996 Ohio App.LEXIS 6125, 5, (*** 
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{¶14} There remains one question to answer:  were the documents submitted 

properly considered under Civ.R. 56? 

{¶15} Civ.R. 56 limits evidentiary material to, “pleadings, depositions, answers to 

interrogatories, written admissions, affidavits, transcripts of evidence, and written 

stipulations of fact, if any, timely filed in the action, ***.”3  While none of the documents 

submitted by either party fall into one of these categories, “*** a trial court may properly 

consider documents other than those specified in Civ.R. 56(C) when no objections are 

raised.”4  Dietelbach failed to object to this material (and submitted no complying 

material of her own), thus the trial court properly considered it. 

{¶16} For the foregoing reasons appellant’s sole assignment of error is without 

merit and the judgment of the Warren Municipal Court is affirmed. 

 

COLLEEN MARY O’TOOLE, J., concurs, 

WILLIAM M. O’NEILL, J., dissents with Dissenting Opinion. 

 

______________________ 

 

WILLIAM M. O’NEILL, J., dissenting. 

{¶17} I must respectfully dissent, for I believe the trial court impermissibly 

weighed evidence when granting the dismissal of this action.  As appellant points out, 

the Supreme Court of Ohio has clearly stated that a motion to dismiss shall be granted 

                                                                                                                                                                                           
failure to formally notify the parties of such conversion is harmless error if the court affords the parties a 
reasonable opportunity to present matters outside the pleadings.”) 
3.  Civ.R. 56(C). 
4.  Reynolds at 7-8, citing Lyle v. Columbus (1990), 70 Ohio App.3d 99, 104. 
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only when a party can “prove no set of facts” warranting relief.5  In the instant matter, 

appellant alleged in her complaint that a settlement had been reached and she had not 

been paid pursuant to the agreement.  In legal terms, she called that unjust enrichment. 

{¶18} As stated by the Second District Court of Appeals, when reviewing a 

judgment granting a Civ.R. 12(B)(6) motion to dismiss, an appellate court must 

independently review the complaint and is not required to defer to the trial court’s 

decision.6 

{¶19} In this context, dismissal for failure to state a claim upon which relief may 

be granted is appropriate only where it appears beyond doubt that the plaintiff can prove 

no set of facts in support of his or her claim.7 

{¶20} As stated by the Supreme Court of Ohio:   

{¶21} “In construing a complaint upon a motion to dismiss for failure to state a 

claim, we must presume that all factual allegations of the complaint are true and make 

all reasonable inferences in favor of the non-moving party.[8]  Then, before we may 

dismiss the complaint, it must appear beyond doubt that plaintiff can prove no set of 

facts warranting a recovery.[9]”10 

 

                                                           
5.  State ex rel. Longacre v. Penton Publishing Co. (1997), 77 Ohio St.3d 266, 267. 
6.  Garcia v. Wayne Homes, LLC (Apr. 19, 2002), 2d Dist. No. 2001 CA 53, 2002 Ohio App. LEXIS 1917, 
at *57. 
7.  (Citations omitted.)  York v. Ohio State Highway Patrol (1991), 60 Ohio St.3d 143, 144.  
8.  2A Moore, Federal Practice (1985) 12-63, Paragraph 12.07[2.5]; accord State ex rel. Alford v. 
Willoughby Civil Serv. Comm. (1979), 58 Ohio St.2d 221, 223.  
9.  O’Brien v. University Community Tenants Union (1975), 42 Ohio St.2d 242, syllabus. 
10.  Mitchell v. Lawson Milk Co. (1988), 40 Ohio St.3d 190, 192. 
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