[Cite as Bayes v. Merle's Metro Builders/Blvd. Constr., L.L.C., 2007-Ohio-7125.]

THE COURT OF APPEALS
ELEVENTH APPELLATE DISTRICT

LAKE COUNTY, OHIO

TOMMY BAYES, et al., : OPINION
Plaintiffs-Appellants,
CASE NO. 2007-L-067
- VS -

MERLE’S METRO BUILDERS/
BOULEVARD CONSTRUCTION, LLC., et al.,

Defendants-Appellees.

Civil Appeal from the Court of Common Pleas, Case No. 06 CV 002713.

Judgment: Reversed and remanded.

John W. Bosco, Paramount Building, 31805 Vine Street, Willowick, OH 44095 (For
Plaintiffs-Appellants).

Mitchell L. Alperin, 3690 Orange Place, Suite 575, Beachwood, OH 44122 (For
Defendants-Appellees).

TIMOTHY P. CANNON, J.

{11} Appellants, Tommy and Patricia Bayes (“the Bayes”), appeal the trial
court’s decision to stay trial pending the outcome of arbitration of a dispute arising under
a construction contract between the Bayes and appellees, Merle’s Metro
Builders/Boulevard Construction, LLC., et al.

{2} On March 24, 2006, the Bayes contacted Merle Sobol, the 71-year-old

owner of Merle’s Metro Builders/Boulevard Construction, LLC., to discuss adding an



addition to their home and remodeling their basement bathroom. Sobol described the
nature of the work that would need to be done and quoted a price of $70,000. On the
evening of March 24, 2006, the parties entered into an agreement for the work. The
general provisions of the one-page contract were pre-printed and contained an
arbitration provision, which required any controversy or claim emanating from the
agreement to be arbitrated “by the American Arbitration Association under its
Commercial Arbitration Rules|.]”

{13} At the time the contract was signed, the Bayes made a $1,000 down
payment to Sobol. Shortly thereafter, the remodeling work commenced. In July 2006,
the Bayes expressed some concerns about the work and alerted Sobol they wished to
cancel the agreement. After a heated discussion, Sobol advised the Bayes that he
would refer the matter to arbitration pursuant to the March 24, 2006 contract. On
November 15, 2006, in an attempt to avoid arbitration, the Bayes filed a complaint in the
Lake County Court of Common Pleas. On December 14, 2006, appellees filed a motion
to dismiss the Bayes' complaint or, in the alternative, stay proceedings pending
arbitration. On February 9, 2007, the Bayes filed their motion in opposition. On March
21, 2007, the trial court granted appellees’ motion to stay the proceedings while the
matter was arbitrated. The Bayes now appeal.’

{14} Under their sole assignment of error, the Bayes allege:

1. R.C. 2711.02(C) provides that an order that “grants or denies a stay of a trial of any action pending
arbitration *** is a final order and may be reviewed, affirmed, modified, or reversed on appeal pursuant to
the Rules of Appellate Procedure ***,” Thus, the March 21, 2007 judgment granting a stay of proceedings
pending arbitration is a final, appealable order properly before this court.



{5} *“The trial court erred, as a matter of law, in granting defendants’-
appellees’ motion to stay proceedings and enforce arbitration, reasoning that the
arbitration clause was not unconscionable.”

{16} Generally, an appellate court reviews a trial court’'s determination of a
motion to stay trial pending arbitration for an abuse of discretion. Ball v. Ohio State
Home Servs., Inc., 168 Ohio App.3d 622, 2006-Ohio-4464, at 5. However, the legal
issue of whether an arbitration provision in an underlying contract is unconscionable is
reviewed de novo. Id., citing Featherston v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
159 Ohio App.3d 27, 2004-Ohio-5953, at Y12. The determination of whether a
contractual provision is unconscionable is fact-dependant and requires an analysis of
the circumstances of the particular case before the court. Featherston v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., at {12, citing Eagle v. Fred Martin Motor Co., 157 Ohio
App.3d 150, 2004-Ohio-829, at §13. Pursuant to this standard, this court possesses a
plenary power of review affording the trial court’s analysis no deference. Eagle v. Fred
Martin Motor Co., at 11.

{7} Ohio public policy favors arbitration and, therefore, such provisions are
ordinarily valid and enforceable. See R.C. 2711.01(A). As a result, a court must
indulge a strong presumption in favor of arbitration and resolve any doubts in favor of
arbitrability. Ball v. Ohio State Home Servs., Inc., 2006-Ohio-4464, at 16, quoting
Neubrander v. Dean Witter Reynolds, Inc. (1992), 81 Ohio App.3d 308, 311. “However,
an arbitration provision may be held unenforceable under [R.C. 2711.01(A)] on ‘grounds
that exist at law or in equity for the revocation of any contract.” Ball v. Ohio State Home

Servs., Inc., at 6. One such ground is unconscionability. Id.



{118} “An unconscionable contract clause is one in which there is an absence of
meaningful choice for the contracting parties, coupled with draconian contract terms
unreasonably favorable to the other party.” Eagle v. Fred Martin Motor Co., 2004-Ohio-
829, at f30. An arbitration provision can be rendered invalid where a party
demonstrates the provision is both procedurally and substantively unconscionable.
Featherston v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 2004-Ohio-5953, at {13.

{19} Substantive unconscionability goes to the specific terms of the contract.
Ball v. Ohio State Home Servs., Inc., 2006-Ohio-4464, at 7. When considering
substantive unconscionability, the court should observe whether the terms of the
contract are commercially reasonable. Eagle v. Fred Martin Motor Co., 2004-Ohio-829,
at 31. With respect to this issue, the Second Appellate District has observed:

{110} “Because the determination of commercial reasonableness varies with the
content of the contract terms at issue in any given case, no generally accepted list of
factors has been developed for this category of unconscionability. However, courts
examining whether a particular *** clause is substantively unconscionable have
considered the following factors: the fairness of the terms, the charge for the service
rendered, the standard in the industry, and the ability to accurately predict the extent of
future liability.” Collins v. Click Camera & Video, Inc. (1993), 86 Ohio App.3d 826, 834.

{111} Alternatively, procedural unconscionability requires a court to consider
factors related to the bargaining power of each party, “including age, education,
intelligence, business acumen, experience in similar transactions, whether the terms
were explained to the weaker party, and who drafted the contract.” Eagle v. Fred Martin

Motor Co., 2004-Ohio-829, at {31. “Procedural unconscionability concerns the



formation of the agreement and occurs when no voluntary meeting of the minds is
possible.” Porpora v. Gatliff Building Co., 160 Ohio App.3d 843, 2005-Ohio-2410, at 7.

{112} The arbitration clause at issue reads:

{113} “Any controversy or claim arising out of or relating to this Agreement, or
the breach thereof, shall be exclusively settled by arbitration administered by the
American Arbitration Association under its Commercial Arbitration Rules, any judgment
on the award rendered by the arbitrator(s) may be entered in any court having
jurisdiction thereof.”

{114} The contract in which the clause appears is a one-page document; the
clause appears towards the bottom of the document and is written in the same small
font size as the remaining provisions of the contract.

{115} Substantive Unconscionability

{1116} The Bayes assert the arbitration clause is substantively unconscionable
because it is misleading and ambiguous. Specifically, the Bayes argue the provision (1)
fails to provide any information regarding the nature of arbitration and/or the arbitration
process; (2) does not mention that the burdens are different in arbitration than in court;
(3) fails to disclose the costs associated with the arbitration process; and (4) fails to
mention that arbitration is binding.

{1117} The Bayes cite two cases in support of their position. First, in Felix v.
Ganley Chevrolet, Inc., 8th Dist. Nos. 86990 and 86991, 2006-Ohio-4500, the Eighth
Appellate District held the foregoing arbitration clause unconscionable:

{1118} “B. OPTIONAL EQUIPMENT Arbitration — Any dispute between you and

dealer (seller) will be resolved by binding arbitration. You give up your right to go to



court to assert your rights in this sales transaction (except for any claim in small claims
court). Your rights will be determined by a neutral arbitrator, not a judge or jury. You
are entitled to a fair hearing, but arbitration procedures are simpler and more limited
than rules applicable in court. Arbitrator decisions are as enforceable as any court
order and are subject to a very limited review by a court. See general manager for
information regarding arbitration process.”™ Id. at 119.

{1119} Relying upon its prior decision in Olah v. Ganley Chevrolet, Inc., 8th Dist.
No. 86132, 2006-Ohio-694, a case in which the court struck down an arbitration
provision with precisely the same wording, the Eighth District dissected the provision
and determined it was misleading and ambiguous. Felix v. Ganley Chevrolet, Inc.,
2006-0Ohio-4500, at 22. In Olah v. Ganley Chevrolet, Inc., the court observed that the
provision’s emphasis upon the buyer giving up his or her right to go to court could
mislead a buyer due to the “unequal emphasis on [buyer’s] limitation.” Olah v. Ganley
Chevrolet, Inc., 2006-Ohio-694, at 119. Further, the court was troubled by the assertion
that “arbitration procedures are simpler and more limited than rules applicable in court.”
Id. at 120. The court pointed out that the statement “is not only arguably not true, but
also certainly ambiguous.” Id. Next, the court found fault with the representation that
“arbitrator decisions are as enforceable as any court order[.]” Id. at §22. The court
noted, “while true *** [t]his statement fails to mention that the burdens are different for
each party in the appeal process. An understanding of that difference is crucial to the

consumer’s assessment of the arbitration agreement.” 1d.



{120} In light of these problems, the court held that the “provision by its
incompleteness is not only confusing, but misleading and thus substantively
unconscionable.” Id. at 126.

{121} In Porpora v. Gatliff Building Co., the plaintiffs entered into a construction
contract with defendant contractor for the construction of their home. Porpora v. Gatliff
Building Co., 2005-Ohio-2410, at 2. The contract contained an arbitration clause,
which read:

{122} “All claims and disputes relating to this contract shall be subject to
arbitration at the option of either the buyer or the contractor in accordance with the
Arbitration Rules of the American Arbitration Association for the construction industry in
effect at the time of the arbitration located in Medina County, Ohio. Written notice of
demand for arbitration shall be filed with the other party to the contract and with the
American Arbitration Association, within a reasonable time after the dispute has arisen.
The buyer shall have no rights to seek or obtain arbitration until such time as the
contractor has certified substantial completion in accordance with this agreement. An
award in arbitration may be enforced and entered in a court of competent jurisdiction in
the county in which the lot is located. Arbitration shall be mandatory for buyers and
constitutes the sole method of buyer in seeking to enforce the provisions of this
agreement.” Id. at §14.

{23} The court found that the clause was unfairly “skewed in favor of the
contractor, imposing significant restrictions upon the buyer alone.” Id. at Y15.
Specifically, the court determined the clause prohibited the buyer from initiating

arbitration until the contractor had certified substantial completion. The court observed



that forcing the buyer to wait in this manner “threatens to thwart the buyer’s efforts to
mitigate damages.” Id. Further, the court pointed out that arbitration is the only method
through which the buyer is permitted to enforce the contract provisions. The court aptly
noted that “this provision increases the financial hurdle the buyer must surmount in
order to pursue a claim.” I1d. In addition to the substantive problems, the president of
the defendant contractor testified that he would not enter into a contract with a
consumer who was unwilling to accept the arbitration provision in a construction
contract. Id. at 12. The court therefore found that the defendant’s hard-line stance on
arbitration coupled with the unfair provisions in the contract rendered the provision both
substantively and procedurally unconscionable. Id. at {13, 19.

{24} The concern with the arbitration clause the Bayes signed in this case is
the failure to clearly and unequivocally alert them that, by execution of the contract, they
(1) waive their constitutional right to a jury trial, (2) waive their right to have the matter
determined by any court, and (3) consent to the award of the arbitration panel as final
and binding. This concern was articulated and discussed by the Fifth Appellate District
in Fortune v. Castle Nursing Homes, Inc., 164 Ohio App.3d 689, 2005-Ohio-6195,
where the court held “[flurther, as to the actual language used in Article VI, none of the
sections state that a resident is giving up his or her right to a jury trial by signing the
Admission Agreement.” Id. at 131.

{1125} Access to the courts to resolve disputes in the state of Ohio is protected

by the Ohio Constitution. Article I, Section 5 of the Ohio Constitution states:



{1126} “The right of trial by jury shall be inviolate, except that, in civil cases, laws
may be passed to authorize the rendering of a verdict by the concurrence of not less
than three-fourths of the jury.”

{127} The language used in the arbitration clause in this case states that “any
judgment on the award rendered by the arbitrator(s) may be entered in any court having
jurisdiction thereof.” Most consumers would not equate this language with waiver of a
constitutional right and waiver of their right to have the dispute determined by any court.
To the contrary, it suggests to some extent that a court will at least have some
jurisdictional review of the case. As a result, we hold the particular arbitration clause at
issue in this case to be substantively unconscionable.

{128} The arbitration language held to be deficient by the Eighth District in Felix
v. Ganley Chevrolet, Inc., 2006-Ohio-4500, actually appears to be more protective of
the consumer than the language in this case. That clause clearly stated:

{1129} *““You give up your right to go to court to assert your rights in this sales
transaction (except for any claim in small claims court). Your rights will be determined
by a neutral arbitrator, not a judge or jury. You are entitled to a fair hearing, but
arbitration procedures are simpler and more limited than rules applicable in court.
Arbitrator decisions are as enforceable as any court order and are subject to a very
limited review by a court. See general manager for information regarding arbitration
process.” Id. at 719.

{130} In Olah v. Ganley Chevrolet, Inc., the Eighth District was concerned about
the potential for interpreting an “unequal emphasis on [buyer’'s] limitation,” and the

potentially incorrect assertion that arbitration procedures are simpler and more limited



than the rules in court. Olah v. Ganley Chevrolet, Inc., 2006-Ohio-694, at 19-20.
However, in comparing the entirety of the two clauses, the arbitration clause in this case
falls decidedly shorter than the arbitration clause in Felix v. Ganley Chevrolet, Inc. and
Olah v. Ganley Chevrolet, Inc., with regard to putting the consumer on notice of the
waiver of the consumer’s constitutional right to a jury trial, and the inability to access
any court whatsoever.

{1131} Procedural Unconscionability

{1132} The Bayes assert the arbitration clause is procedurally unconscionable
because (1) the contract was adhesive in nature and, thus, no meeting of the minds
occurred; (2) Sobol possessed superior experience with remodeling contracts; and (3)
the Bayes were not provided with any information about the American Arbitration
Association or its Commercial Arbitration Rules. We shall address the Bayes’
assertions together.

{133} An adhesion contract is a “standard-form contract prepared by one party,
to be signed by the party in a weaker position, usu(ally) a consumer, who adheres to the
contract with little choice about the terms.” Taylor Bldg. Corp. of Am. v. Benfield, 168
Ohio App.3d 517, 2006-Ohio-4428, at 121, quoting Black’'s Law Dictionary (8th
Ed.2004) 342. Despite the strong public policy in favor of arbitration, a weaker
presumption arises when an arbitration clause is found in a contract of adhesion. Sikes
v. Ganley Pontiac Honda, Inc., 8th Dist. No. 82889, 2004-Ohio-155, 715. Although an
adhesion contract is not per se unconscionable, “the more standardized the agreement
and the less a party may bargain meaningfully, the more susceptible the contract or a

term will be to a claim of unconscionability.” O’Donoghue v. Smythe, Cramer Co., 8th
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Dist. No. 80453, 2002-Ohio-3447, at Y24. Nonetheless, “it is incumbent upon the
complaining party to put forth evidence demonstrating that the clause is adhesive and,
moreover, that as a result of the adhesive nature, the clause is unconscionable.” Sikes
v. Ganley Pontiac Honda, Inc., 2004-Ohio-155, {15.

{1134} In the present case, even though there was no hearing on the motion to
enforce the arbitration clause, the Bayes supplied the trial court with evidentiary material
that included affidavits of both Tommy and Patricia Bayes and the transcript of Sobol’s
deposition.

{1135} Sobol owned the construction business that created the contract. Sobol,
at the time of the agreement, was 71 years old and had been in the construction
business his entire adult life. Sobol had entered into numerous contracts over the
years. He testified that he relied on attorneys, accountants, and trade organizations to
aid him in his business decisions. Specifically relating to this matter, Sobol stated an
attorney advised him to insert an arbitration clause into his contracts. Moreover, he
testified that he was aware of the advantages to arbitration, such as it was cheaper for
his business should a dispute arise. Sobol testified he reviewed the contract with the
Bayes and answered any questions they had regarding the terms. However, he did not
remember if the Bayes asked any questions about the arbitration clause. Further, he
testified that he did not explain the costs of arbitration to the Bayes, and he
acknowledged that the arbitration provision did not address the payment of costs.

{136} Tommy Bayes stated, via affidavit, that he has only a tenth-grade
education. Patricia Bayes stated she is a 47-year-old housewife with a high school

education. She asserted she had worked in a family-owned business “many years
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ago.” She stated she “felt hurried” to sign the contract and was led to believe Sobol
“would not make any alterations to the pre-printed terms and conditions of his contract.”
Mr. and Mrs. Bayes indicated they were completely unfamiliar with contract language.
In addition, Mr. and Mrs. Bayes stated they were not aware they were giving up their
right to a jury trial. In fact, they both stated Sobol only explained the arbitration
provision to them after they informed Sobol that they were unhappy with the quality of
work being performed and that they were contemplating going to court.

{1137} Sobol's and the Bayes’ relative ages and education levels may have been
comparable, in that all of them were adults and none of them obtained advanced
degrees. However, Sobol’'s business acumen was far superior to that of the Bayes, as
Sobol had decades of experience in the industry and had participated in numerous
similar transactions. The Bayes, on the other hand, were not familiar with contract
language and, as the consumers, were not regular parties to similar contracts. While
Sobol may have explained some of the terms of the contract to the Bayes, there is no
evidence that he explained the arbitration provision to them. Finally, we note that Sobol
drafted the contract, with the assistance of an attorney. Thus, the procedural
unconscionablity factors weigh in favor of finding the instant contract procedurally
unconscionable.

{1138} The analysis with regard to the waiver of rights, including the right to a jury
trial, from a procedural unconscionability standpoint, is particularly troubling because of
the ambiguous language in the clause at issue. There is no unequivocal waiver of the
constitutional right to a jury trial, nor is there any recitation that the Bayes waive their

right to go to court altogether. The evidentiary material submitted to the court seems to
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clearly establish that the Bayes did not appreciate this, and it was never explained to
them. The court in Fortune v. Castle Nursing Homes, Inc., expressed great concern
about this very scenario when it stated that “inclusion of a binding-arbitration clause
must be done in such a manner that the person signing the agreement is made aware
of the existence of the provision and the importance of the right he or she is waiving.”
Fortune v. Castle Nursing Homes, Inc., 2005-Ohio-6195, at 132.

{139} The Fortune Court upheld the arbitration clause in question only because
the consumer in that case failed to supply any evidentiary material or testimony to
establish they were not informed of the importance of waiver. 1d. at 136. As a result,
even though the clause was clearly substantively unconscionable, the appellant could
not establish the procedurally unconscionable prong. Id. at 134-37. In the present
case, the Bayes have provided sufficient evidence to establish that they did not
participate in a knowing waiver of important legal rights. In fact, based on the language
of the agreement in question, it would be unusual for a consumer in the position of the
Bayes herein to appreciate the import of such language without additional explanation.
This problem for the contractor could have been easily cured by having the clause
clearly and unequivocally address the reality of the situation, (i.e., that the Bayes have a
constitutional right to a jury trial and to have the case decided in court, but by signing
and agreeing to the arbitration clause, they are waiving those rights) and explaining it to
the Bayes if they had questions.

{1140} Therefore, we hold that, in addition to being substantively unconscionable,
because of the facts and circumstances presented in this case, enforcement of the

clause in question would be procedurally unconscionable as well.
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{141} The Bayes’ assignment of error has merit.
{142} For the reasons expressed herein, the judgment of the Lake County Court
of Common Pleas is reversed, and this matter is remanded for proceedings consistent

with this opinion.

COLLEEN MARY O'TOOLE, J., concurs,

CYNTHIA WESTCOTT RICE, P.J., dissents with Dissenting Opinion.

CYNTHIA WESTCOTT RICE, P.J., dissents with Dissenting Opinion.

{143} The holding endorsed by the majority essentially allows a competent
individual of majority status to disregard an arbitration provision by claiming he or she
was ignorant both of what was signed as well as its legal impact. In light of this holding,
a “reasonable consumer” may avoid the impact of his or her otherwise legally binding
promise if he or she experiences some post hoc unhappiness with the bargain into
which he or she voluntarily entered. | decline to support this position. As | would hold
appellants failed to meet their burden of demonstrating that the arbitration clause was
either substantively or procedurally unconscionable, | respectfully dissent from the
opinion of the majority.

{144} Substantive Unconscionability

{145} The majority maintains that the arbitration clause under review is
substantively unconscionable because most, presumably reasonable, consumers would

be unable to comprehend and/or recognize that submitting to arbitration functions to
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waive their right to have any dispute resolved by a court. In support of its conclusion,
the majority analogizes the instant matter with the Fifth Appellate District’'s decision in
Fortune v. Castle Nursing Homes, Inc., 164 Ohio App.3d 689, 2005-Ohio-6195, a case
addressing the narrow issue of the validity of an arbitration clause in a medical setting.

{46} In Fortune, the court determined an arbitration clause in a nursing home’s
admissions agreement was substantively unconscionable.? The court pointed out that
the clause appeared on page 5 of the 7 page agreement. Although the clause was not
in fine print, it was not otherwise distinguishable from the remainder of the agreement
and was buried deep in the body of the contract. The court was further troubled by a
“loser pays” clause in the provision. Specifically, the court commented:

{1147} *“[A]lthough the injured resident may ultimately be the prevailing party, the
fear a resident may have that he or she will be saddled with the facility’s costs and
attorney’s fees clearly would discourage the filing of a claim except in the most obvious
cases of negligence. Unfortunately, most cases of negligence are not that clear-cut.
Thus, we find such a provision does have a stifling effect on the filing of claims.” 1d. at
130.

{1148} Finally, the court found the provision problematic because it failed to
explicitly warn a potential resident that he or she surrendered his or her right to a jury
trial by signing the agreement. Id. {31. After considering the collective impact of the

foregoing concerns, the court determined the clause was substantively unconscionable.

2. The court in Fortune determined the appellee resident failed to put forth sufficient evidence of
procedural unconscionability and therefore sustained the appellant nursing home’s sole assignment of
error.
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{1149} Here, the agreement at issue was a construction contract, not an
admissions agreement for a nursing home. The agreement was merely one page long
and thus the arbitration clause at issue was apparent from the face of the document.
Moreover, immediately above the signature line, the agreement explicitly stated, in
capital letters, that the buyer could cancel the transaction “*** AT ANY TIME PRIOR TO
MIDNIGHT OF THE THIRD BUSINESS DAY AFTER THE DATE OF THE
TRANSACTION ***.” This provision provided the Bayes with ample time to reconsider
their agreement, consult an attorney, or further question Sobol on the implications of the
contractual provisions to which they agreed, e.g., the nature of arbitration and the
relevant applicable rules governing the arbitration process if it were to be invoked.

{150} The only analogy between the agreement in the instant matter and the
agreement in Fortune is the failure of both arbitration provisions to contain an express
waiver of a contracting party’s right to a jury trial. | believe this alone is insufficient to
hold the agreement substantively unconscionable. Courts have held that the loss of the
right to a jury trial is a “fairly obvious consequence of an agreement to arbitrate.”
Cooper v. MRM Investment. Co. (C.A. 6., 2004), 367 F.3d 493, 506; see, also, Garcia v.
Wayne Homes, LLC, 2d Dist. No. 2001 CA 53, 2002-Ohio-1884, (holding a party who
agrees to arbitration is bound even when the clause does not reference or contain an
express waiver of the right to a jury trial. Id. at 12); Snydor v. Conseco Fin. Services.
Corp. (C.A. 4, 2001), 252 F.3d 302, 307 (holding although no express waiver appeared
in arbitration agreement, loss of right to trial by jury was patent); c.f., ABM Farms, Inc. v.
Woods, 81 Ohio St.3d 498, 503, 1998 Ohio 612 (holding there is no requirement that an

arbitration clause be explained orally to a party prior to signing where the provision at
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issue was not in fine print, was not hidden or out of the ordinary, and was not
misrepresented to the signatory). In light of the foregoing, | would hold the Bayes failed
to put forth sufficient evidence that the terms of the contract were unfair or otherwise
commercially unreasonable.

{51} The majority additionally utilizes the Eighth Appellate District’s holdings in
Felix v. Ganley Chevrolet, Inc., 8th Dist. Nos. 86990 and 86991, 2006-Ohio-4500, and
Olah v. Ganley Chevrolet, Inc., 8th Dist. No. 86132, 2006-Ohio-694, in support of its
conclusion. However, unlike the provisions in Felix and Olah, the terms of the
arbitration provision in this case are simple and straightforward. Although the provision
at issue does not address the procedural niceties of the arbitration process, its
generality does not render the provision misleading or ambiguous. In Felix and Olah, it
was the sellers’ attempt, and ultimate failure, to fairly define the arbitration process
which rendered it incomplete and therefore misleading and confusing. Here, although
the contract does not specifically discuss the nature and impact of arbitration, it states
the specific means arbitration will be accomplished, viz., via the American Arbitration
Association in accord with its Commercial Arbitration Rules. | believe this reference and
the built-in no fault, “three business day” revocation provision together provide a buyer
with adequate notice of what to expect in the event of a dispute as well as a fair
opportunity to investigate the process if the buyer deems such investigation necessary.

{52} | also point out that the Bayes’' (as well as the majority’s) reliance on
Porpora v. Gatliff Bldg. Co., 160 Ohio App.3d 843, 2005-Ohio-2410 is misplaced. Here,
the arbitration provision was neutral in that it was not skewed in one parties’ favor.

Although Patricia Bayes testified she believed Sobol would not make changes to the
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contract, neither she nor her husband offered evidence to substantiate their beliefs.
However, Sobol testified that he would be open to changing the contract, which he had
done on many past occasions, if the Bayes expressed problems with the contract.
None of the problems identified by the Ninth District in Porpora are evidenced in the
case sub judice.

{53} Given the strong policy favoring arbitration as well as the common judicial
recognition that an arbitration clause need not include an express waiver of one’s right
to a jury trial, I would hold the provision at issue is not substantively unconscionable.

{154} Procedural Unconscionability

{1155} | would additionally hold the contract is not procedurally unconscionable.
Even though Sobol owned the construction business which created the contract, the
business was small consisting of himself, his wife, and a secretary. Sobol, at the time of
the agreement, was 71 years old and testified he reviewed the contract with appellants
and answered any questions they had regarding the terms. Sobol testified appellants
studied the contract for “probably a half hour” and signed it. When questioned whether
he would have permitted changes to the preprinted portions of the contract, he avered
“Oh, I would have - - a lot of times, | X things out in contracts.”

{156} Alternatively, Tommy Bayes testified, via affidavit, that he has only a tenth
grade education. While he testified he did not read the contract he did not indicate he
was illiterate. Patricia Bayes testified she is a 47 year old house wife with a high school
education. She also asserted she had previously worked in a family owned business.

While she asserted she “felt hurried” to sign the contract and was led to believe Sobol
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“would not make any alterations to the pre-printed terms and conditions of the contract,”
she offered no specific testimony in support of her feelings or beliefs on these issues.

{57} With the foregoing in mind, | would hold the underlying contract was
neither adhesive nor procedurally unconscionable in nature. Sobol is a 71 year old
owner of a small construction business. Patricia Bayes and Tommy Bayes are both
adults of majority. Mrs. Bayes, who read the contract, testified she had previously
worked in a family business, indicating she was not unfamiliar with business
transactions in general. Moreover, there is nothing in the record to suggest Mrs. Bayes
was incapable of understanding the agreement. While Mr. Bayes testified his education
was limited, he also testified he failed to read the agreement, evidently of his own
volition.® Furthermore, the discussions pertaining to the contract occurred at the Bayes'’
residence where they had an opportunity to review the provisions of the one-page
document.

{1158} Although Patricia Bayes testified she felt hurried to sign the agreement,
there is no evidence in the record that Sobol pressured the Bayes or engaged in any
otherwise overreaching tactics to secure the agreement. To the contrary, Sobol testified
that the Bayes did not “just sign it. They both studied it for probably a half hour.” He
further averred that he read the contract over with the Bayes and, he remembered “Mr.
and Mrs. Bayes, especially Mrs. Bayes, being a very, very careful person. She’s a very

intelligent woman. And, believe me, there were plenty of questions we discussed.”

3. The Supreme Court has recently underscored the legal and common-sensical axiom that “it will not do
for a man to enter into a contract, and when called upon to respond to its obligations, to say that he did
not read it when he signed it, or did not know what it contained.” ABM Farms, Inc. v. Woods, 81 Ohio
St.3d 498, 503, 1998-Ohio-612, citing Upton v. Tribilcock (1998), 91 U.S. 45, 50. The court aptly
observed that tolerating this type of ignorance or apathy could easily render any contract inconsequential
or not worth the paper on which it was written. Id.
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Moreover, the contract itself provided the Bayes with an escape hatch, which would
allow the buyers to cancel the contract within three business days of entering the
agreement. The record is devoid of any evidence that the Bayes sought clarification of
the contract during this period and nothing in the record indicates their omission was a
result of any act attributable to Sobol.

{159} Finally, I recognize some Ohio courts have found certain preprinted
agreements offered on a “take it or leave it” basis unconscionable where they involve
contracts for so-called “necessities,” i.e., a car or a home. See, Felix, supra, Olah,
supra, and Porpora, supra. As just discussed, although the contract at issue was
largely pre-printed, the evidence does not indicate Sobol was unwilling to change the
contractual provisions if the Bayes raised specific concerns. Moreover, while the
agreement was entered for purposes of home remodeling, there is nothing in the record
indicating appellants were unable to remain in the house while construction was
underway. The Ninth District has underscored what it has deemed a “substantial
difference” between contracts of necessity and contracts where immediate contractual
arrangements are not essential. See Porpora; see, also, Ball v. Ohio State Home
Services, Inc., 168 Ohio App.3d 622, 2006-0Ohio-4464; English v. Cornwell Quality Tools
Co., Inc., 9th Dist. No. 22578, 2005-Ohio-6983.

{160} Here, both parties agree that Mr. Sobol was invited to appellants’ house to
discuss a remodeling project on March 24, 2006 and, on the same date, the parties
entered into the contract. Although appellants suggest they were not given an adequate
opportunity to review the document, there is no credible evidence of insidious or

compulsory tactics on Sobol's behalf. As the underlying contract was not one of
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necessity and was not offered on a “take it or leave it basis,” | fail to see the need for
haste in signing the contract.

{161} In sum, the parties were on essentially equal footing in terms of their
relative bargaining power and the record fails to disclose any undue pressures placed
upon the Bayes by Sobol. Further, the short, one page contract was read by a literate
signatory who had the capacity to understand and/or question its provisions, seek
changes, or even cancel the same within three days of entering the agreement. The
fact the Bayes failed to pursue any of these options does not render the agreement
unfair. | would therefore hold the contract was not procedurally unconscionable.

{1162} | believe the arbitration clause is neither substantively nor procedurally

unconscionable and would therefore affirm the decision of the trial court.
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