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Farmer, J. 
 

{¶1} Defendant-Appellee, Raymond Thomas appeals from the judgment 

entered in the Massillon Municipal Court awarding Plaintiff-Appellee, Fuller & 



Associates, Inc. nine thousand dollars ($9,000.00) in compensatory damages, interest 

and court costs. 

{¶2} Appellant assigns as errors: 

I 
 

{¶3} "THE TRIAL COURT ERRED IN FINDING THAT PLAINTIFF WAS THE 

PROCURING CAUSE OF THE TRANSACTION BETWEEN DEFENDANTS ADAM 

TITLE AGENCY, INC. AND RAYMOND THOMAS. 

II 

{¶4} "IF THE BASIS OF THE RULING OF THE TRIAL COURT WAS THAT 

PLAINTIFF WAS ENTITLED TO A COMMISSION AS A "BUSINESS FINDER" THEN 

SUCH DECISION IS REVERSIBLE ERROR." 

I 

{¶5} Plaintiff-Appellee, Fuller & Associates, Inc., (appellee) is a duly licensed 

Ohio corporation engaged in the business of "business brokerage".  On or about August 

21, 2001, appellee entered into a contract with defendant Adams Title Agency, Inc. 

("Adams"), wherein Adams gave appellee the sole and exclusive right to promote the 

sale of the business assets of Adams during the term of the brokerage agreement. 

{¶6} Paragraph two of said contract provided, in pertinent part, "[appellee] 

hereby accepts employment and promises to use its best efforts in [appellee's] ordinary 

course of business to offer for sale and procure a ready, willing and able purchaser…" 

of Adams' business. 

{¶7} During the term of the subject agreement, appellant Raymond Thomas 

("appellant") contacted appellee regarding the purchase of Adams.  Thereafter, but 



during the term of the subject contract, appellee transmitted two separate offers made 

by appellant to purchase Adams.  Adams rejected those two offers. 

{¶8} Appellant subsequently entered into direct negotiations with Adams for the 

purchase of the subject business.  It appears from the record that appellee refused to 

participate in the latter negotiations because of disputes between appellee and 

appellant. 

{¶9} After appellant and Adams agreed on a purchase price, disputes arose 

between the parties resulting in litigation.  That litigation was resolved and as part of 

that resolution appellant agreed to indemnify Adams for any monies that may be owed 

to appellee under the subject brokerage contract between appellee and Adams. 

{¶10} Appellee initiated lawsuit against Adams alleging that said parties were 

responsible for the payment of the brokerage fee to appellee because appellee 

procured appellant, a "ready, willing and able purchaser."  A bench trial was conducted 

in the Massillon Municipal Court and two live witnesses testified.  Appellant did not order 

or otherwise provide this court with the transcript of the proceedings that occurred 

during the bench trial.  Rather, appellant has provided us with the findings of fact and 

conclusions of law that were filed by the trial court. 

{¶11} Following trial, the trial court entered judgment in favor of appellee and 

against the named defendants.  A timely notice of appeal followed. 

I, II 

{¶12} We shall treat both of appellant's assigned errors together. 

{¶13} First and foremost, this court must presume the regularity of the 

proceedings that transpired in the Massillon Municipal Court for appellant's failure to 



provide this court with a complete transcript of proceedings.  See Knapp v. Edwards 

Laboratory (1981), 61 Ohio St.2d 197.  As a result of appellant's failure to order the 

entire transcript, this court is limited in its review, but is not prohibited in conducting a 

review.  As such, we hereby overrule appellee's motion to dismiss the within appeal for 

appellant's failure to file the transcript of proceedings. 

{¶14} We have reviewed the findings of fact and conclusions of law made by the 

trial court and believe that the conclusions of law properly flow from the findings of fact 

adopted by the trial court.  The contract at issue specifically provided that appellee was 

to use its best efforts to obtain or procure a ready, willing and able purchaser of Adams.  

From the record before us, it is clear that appellee did procure appellant during the term 

of the subject brokerage agreement and that appellant subsequently purchased the 

subject business. 

{¶15} For these reasons, we hereby overrule appellant's two assigned errors 

and affirm the judgment entered in the Massillon Municipal Court. 

By Farmer, J. and 
Gwin, P.J. concur. 
Boggins, J. dissents. 

__________________ 

Boggins, J., Dissenting 

{¶16} I respectfully dissent from the majority opinion as I believe the facts 

indicate that no commission is due as a result of the violation of a statutorily provided 

fiduciary duty. 

{¶17} R.C. 4735.62 provides generally the fiduciary duties applicable to real 

estate licencees. 

{¶18} R.C. 4735.63(A)(2) in further expressing such duties states: 



{¶19} “(2) Presenting any purchase offer to the client in a timely manner, even if 

the property is subject to a contract of sale, lease, or letter of intent to lease;” 

{¶20} Because Fuller & Associates never presented the third offer from Thomas, 

such statute was violated. 

{¶21} I would follow the general principal expressed in Irongate Realtors, Inc. v.  

Thomas, (Feb, 27, 1998), Greene County App. No. 97CA58. 

{¶22} “A real estate broker, acting within the scope of his agency, owes the 

fiduciary duties of disclosure, good faith, and loyalty to the seller.  When the broker 

breaches his fiduciary duties, commits fraud, acts in bad faith, or otherwise breaches 

the seller’s trust, he is precluded from recovering a commission.” 

______________________________ 
JUDGE JOHN F. BOGGINS 
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