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Farmer, J.

{1} On May 30, 1996, Brandon Campbell sustained fatal injuries in a motor
vehicle accident while at work for Briarwood Landscape Nursery, caused by the
negligence of a co-worker.

{12} At the time of the accident, Brandon's father, appellee, Ric Campbell, was
employed by The Timken Company, insured under a commercial automobile policy
issued by American and Foreign Insurance Company.

{13} On June 7, 2002, appellee, individually and as executor of the estate of
Brandon Campbell, together with other next of kin, filed a complaint for declaratory
judgment seeking underinsured motorists benefits from various insurance companies.

{14} All parties filed motions for summary judgment. By judgment entry filed
January 17, 2003, the trial court found appellees were entitled to underinsured motorists
benefits under the American commercial automobile policy.

{15} American filed an appeal and this matter is now before this court for
consideration. Assignments of error are as follows:

I

{16} "THE TRIAL COURT ERRED IN DENYING AFIC'S MOTION FOR
SUMMARY JUDGMENT RELATIVE TO ITS COMMERCIAL AUTOMOBILE POLICY
ISSUED TO THE TIMKEN COMPANY."

Il
{17} "THE TRIAL COURT ERRED BY HOLDING THAT THE UM/UIM

REJECTION FORM WHEREBY THE TIMKEN COMPANY REJECTED UM/UIM



COVERAGE UNDER AFIC'S COMMERCIAL AUTOMOBILE LIABILITY POLICY WAS
INVALID."
1
{18} "THE TRIAL COURT ERRED IN HOLDING THAT BRANDON D.
CAMPBELL, FAMILY MEMBER OF RIC CAMPBELL, WAS AN INSURED UNDER
AFIC'S BUSINESS AUTOMOBILE POLICY IF COVERAGE IS IMPOSED AS A
MATTER OF LAW."
vV
{19} "THE TRIAL COURT ERRED IN HOLDING THAT PLAINTIFFS WERE
INSUREDS UNDER AFIC'S BUSINESS AUTOMOBILE POLICY."
\%
{110} "THE TRIAL COURT ERRED IN HOLDING THAT THE EXCLUSIONS
AND CONDITIONS OF THE POLICY ARE NOT A BAR TO PLAINTIFF-APPELLEES'
CLAIMS."
Vi
{111} "THE TRIAL COURT ERRED IN HOLDING THAT THE TIMKEN
COMPANY IS NOT SELF INSURED IN THE PRACTICAL SENSE SUBJECT TO R.C.
§3937.18."
VI
{112} "THE TRIAL COURT ERRED BY FAILING TO RECOGNIZE THAT AFIC
IS ENTITLED TO A DECLARATION THAT PLAINTIFF-APPELLEE IS SUBJECT TO
THE $1.5 MILLION DOLLAR DEDUCTIBLE SET FORTH IN AFIC'S COMMERCIAL

AUTOMOBILE POLICY ISSUED TO THE TIMKEN COMPANY."



[, HI, IV

{113} American claims the trial court erred in extending coverage under its
commercial automobile policy pursuant to Scott-Pontzer, supra, and Ezawa v. Yasuda
Fire and Marine Ins. Co., 86 Ohio St.3d 557, 1999-Ohio-124.

{114} The American policy did not contain express uninsured/underinsured
motorist coverage. Looking to the liability portion of the policy, the definition of an
“insured” is similar to the definition in Scott-Pontzer. See, Section 1I(A)(1) of the
Business Auto Coverage Form, attached to Royal & SunAlliance's [American's] Motion
for Summary Judgment filed under seal November 12, 2002 as Exhibit 1. Based upon
the Supreme Court of Ohio's recent decision in Westfield Insurance Co. v. Galatis, 100
Ohio St.3d ___, 2003-0Ohio-5849, we find appellees are not insureds under the policy.

{115} Assignments of Error I, lll and IV are granted. The remaining assignments
of error are moot.

{1116} The judgment of the Court of Common Pleas of Stark County, Ohio is
hereby reversed.

By Farmer, J.
Hoffman, P.J. and

Wise, J. concur.
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