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Edwards, J.

{11} Defendant-appellant Bradley Wilhelm appeals from the May 24, 2004,
Judgment Entry of the Knox County Court of Common Pleas which denied appellant’s
petition to vacate or set aside judgment of conviction, filed February 20, 2004. Plaintiff-
appellee is the State of Ohio.

STATEMENT OF THE FACTS AND CASE

{12} On September 10, 2002, appellant was indicted on three counts of felony
assault, in violation of R.C. 2903.03(C)(3). On December 2, 2002, appellant was
indicted on three counts of intimidation, in violation of R.C. 2921.03(A). Subsequently,
on January 6, 2003, appellant was indicted on one count of having weapons while
under disability, in violation of R.C. 2923.13, with firearm specification.

{13} The assault and intimidation indictments were consolidated. A jury trial
on those counts was held on February 19, 2003. Following deliberations, the jury
returned a verdict of not guilty on all three counts of assault and returned a verdict of
guilty on the three counts of intimidation. By Sentencing Entry filed on July 22, 2003,
appellant was sentenced to a three year term of community control sanctions.

{14} As to the charge of carrying weapons while under disability, appellant
pled no contest on May 7, 2003. By Sentencing Entry filed July 21, 2003, appellant
was sentenced to a three year term of community control sanctions.

{15} Appellant appealed from both convictions. Upon initial review, appellant’s
convictions on the three counts of intimidation and one count of having weapons while
under disability were affirmed. State v. Wilhelm, Knox App. Nos. 03CA000025,

03CA000026, 2004-Ohio-40. Subsequently, appellant filed a petition to re-open his



Knox County App. Case No. 04 CA000017 and 04 CA000016 3

direct appeal. This court granted appellant’s petition. Upon consideration of the
assignments of error presented by appellant, appellant’s conviction on the three counts
of intimidation was reversed. Appellant’s conviction on one count of having weapons
while under disability was affirmed. See State v. Wilhelm (Oct. 15, 2004), Knox App.
Nos. 03-CA-25 and 03-CA-26, 2004-Ohio-5522.

{16} In the meantime, on February 20, 2004, appellant filed a petition to vacate
or set aside judgment of conviction in the trial court, pursuant to R.C. 2953.21 (petition
for Postconviction Relief.) By Judgment Entry entered May 24, 2004, the trial court
overruled appellant’s petition.

{17} Itis from the May 24, 2004, Judgment Entry of the trial court that
appellant appeals, raising the following six assignments of error:

{18} “I. WHERE THIRTEEN JURORS ARE SEATED FOR A JURY TRIAL,
AND AT THE TERMINATION OF THE CHARGE TO THE JURY, AND BEFORE THE
JURY RETIRES, IT IS PREJUDICIAL ERROR FOR THE JURY COMMISSIONER TO
BE INSTRUCTED TO ‘SHUFFLE’ THE JURY CARDS IN AS [SIC] MANNER SO THAT
THE JUROR’S CARDS ARE FANNED OUT LIKE A CANASTA HAND, NAMES
COMPLETELY VISIBLE TO THE COMMISSIONER, WHO THEN SELECTS ONE OF
THE JUROR’S CARDS AND READS THE NAME ON THE CARD, AND THIS JUROR
IS THE ALTERNATE JUROR, WHO IS THEN DISMISSED, IN VIOLATION OF
CRIMINAL RULE 24(F).

{19} “ll. PURSUANT TO CRIMINAL RULE 43(A), A CRIMINAL DEFENDANT
HAS A RIGHT TO BE PRESENT AT ALL STAGES OF THE PROCEEDINGS AGAINST

HIM, INCLUDING ANY COMMUNICATIONS BETWEEN THE TRIAL AND THE JURY,
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AND WHERE THE JUDGE, ON NUMEROUS OCCASIONS, ENTERS THE JURY
ROOM, GIVES ADDITIONAL STATEMENTS OF THE LAW, MAKES DEROGATORY
COMMENTS AND/OR JOKES ABOUT THE TEN TO TWO SPLIT OF THE JURY,
SUGGESTS THAT EVIDENCE OUTSIDE THE RECORD CAN BE CONSIDERED BY
JURIES, AND FINALLY, LOUDLY CRIES ‘Il WANT A DECISION TONIGHT!" THE
DEFENDANT HAS BEEN DENIED A FAIR TRIAL, DUE PROCESS OF LAW, AND
EQUAL PROTECTION OF THE LAWS GUARANTEED HIM BY THE 14™
AMENDMENT TO THE U.S. CONSTITUTION, AND ART. 1, SECTION 10 OF THE
OHIO CONSTITUTION.

{110} “lll. WHERE A DEFENDANT IS CONVICTED OF THREE COUNTS OF
INTIMIDATION AGAINST THREE PEOPLE AND THE CRIMES WERE NOT
COMMITTED SEPARATELY AND THERE WAS NO SEPARATE ANIMUS FOR EACH
CRIME, R.C. 2941.25(A) PROVIDES THAT SUCH DEFENDANT MAY ONLY BE
CONVICTED OF ONE SUCH OFFENSE.

{111} *“IV. WHERE THE PROSECUTION FAILS TO GIVE TO THE DEFENSE
MATERIAL, EXCULPATORY EVIDENCE FAVORABLE TO THE DEFENSE, IT
VIOLATES THE DUE PROCESS RIGHT OF THE DEFENDANT UNDER THE
FOURTEENTH AMENDMENT TO [SIC] A FAIR TRIAL, IRRESPECTIVE OF THE
GOOD FAITH OR BAD FAITH OF THE PROSECUTION, AND THE DEFENSE DOES
NOT HAVE TO SATISFY THE SEVERE BURDEN THAT THE EVIDENCE WOULD
HAVE RESULTED IN AN ACQUITTAL, UNDER AN ABUSE OF DISCRETION

STANDARD.
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{1112} “V. WHERE THE OVER ALL PERFORMANCE OF TRIAL COUNSEL IS
SUCH THAT DEFENDANT DID NOT RECEIVE A FAIR TRIAL HE HAS BEEN DENIED
EFFECTIVE ASSISTANCE OF TRIAL COUNSEL.

{1113} “VI. WHERE AN INDICTMENT FOR ASSAULT ON FIREFIGHTERS
HAS BEEN PENDING FOR SEVERAL MONTHS, AND THE EXPRESS READING OF
THE STATUTE ESTABLISHES THAT THE ENHANCEMENT FROM A
MISDEMEANOR TO A FELONY IS ONLY FOR ‘FULL TIME, PAID’ FIREFIGHTERS,
AND IT HAS ALWAYS BEEN UNDISPUTED THAT ALL THE FIREFIGHTERS WERE
‘VOLUNTEERS’ AND THE INDICTMENT CHARGING ENHANCED FELONY IS
THEREFORE DEFECTIVE, AND WHERE COUNSEL FOR THE DEFENDANT IS
INEFFECTIVE FOR NOT CAREFULLY READING THE STATUTE AND FILING A
MOTION TO DISMISS THE INDICTMENT PURSUANT TO CRIMINAL RULE 12,
WHICH WOULD RESULT IN A MANDATORY DISMISSAL OF THE FELONY
ASSAULTS, AND FURTHER, WHERE A NEW INDICTMENT FOR THE SAME
CONDUCT CHARGING FELONY INTIMIDATION HAD NOT YET BEEN PERSONALLY
SERVED UPON THE DEFENDANT, AND IN THE MEANTIME, THE DEFENDANT
APPREHENDED [SIC] WHILE HUNTING AND CHARGED WITH WEAPONS UNDER
DISABILITY, COUNSEL'S PERFORMANCE WAS OUTSIDE THE WIDE RANGE OF
PROFESSIONALLY COMPETENT ASSISTANCE AND, BUT FOR THE
INEFFECTIVENESS, THE DEFENDANT WOULD NOT HAVE BEEN FOUND GUILTY.”

{1114} Appellant has presented two appeals from two cases, one involving the

convictions for intimidation and one involving the conviction for having weapons while
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under disability, in one, combined merit brief. As such, this court will address both
appeals in one, consolidated opinion.
[ 1 11V, V

{1115} Appellant’s first, second, third, fourth and fifth assignments of error
concern appellant’s conviction on three counts of intimidation. However, this court
reversed those convictions in State v. Wilhelm, Knox App. No. 03-CA-25, 03-CA-26,
2004-0Ohio-5522.

{1116} Accordingly, appellant’s first, second, third, fourth and fifth assignments of
error are overruled as moot.

VI

{1117} Appellant’s sixth and final assignment of error concerns his conviction on
one count of having weapons while under disability, although it also concerns the felony
assault charges. The charge of having weapons while under disability arose from
appellant’s possession of a shotgun while he was under indictment for the three counts
of felony assault.’ In essence, appellant contends that his trial counsel was ineffective
for failing to file a motion to dismiss in the felony assault case.? Appellant asserts that
the motion to dismiss would have been granted, presumably prior to the date appellant

possessed the shotgun which resulted in the having weapons while under disability

! Although appellant was also charged with three counts of felony intimation, he argues that he
had not yet been personally served with that indictment.

2 Appellant contends that the charges on the alleged assaults were enhanced to felonies
because the state asserted that the victims of the assaults were “firemen,” as defined in R.C.
2903.13. However, appellant contends that since these firemen were volunteer firemen rather
than paid fireman, the state was wrong when it enhanced the assault charges to felonies.
Appellant argues that since the assault charges should have been brought as misdemeanors,
the trial court would have dismissed the felony charges and appellant could not have been
convicted of having a weapon while under disability.
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charge. Thus, appellant argues that he would not have been convicted on the having
weapons while under disability charge.

{1118} We will first address this court’s standard of review. In State v. Jackson
(1980), 64 Ohio St.2d 107, 413 N.E.2d 819, syllabus, the Supreme Court of Ohio held
the following: "In a petition for post-conviction relief, which asserts ineffective
assistance of counsel, the petitioner bears the initial burden to submit evidentiary
documents containing sufficient operative facts to demonstrate the lack of competent
counsel and that the defense was prejudiced by counsel's ineffectiveness”

{1119} A claim of ineffective assistance of counsel requires a two-prong analysis.
The first inquiry is whether counsel's performance fell below an objective standard of
reasonable representation involving a substantial violation of any of defense counsel's
essential duties to appellant. The second prong is whether the appellant was prejudiced
by counsel's ineffectiveness. Lockhart v. Fretwell (1993), 506 U.S. 364, 113 S.Ct. 838,
122 L.Ed.2d 180; Strickland v. Washington (1984), 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674; State v. Bradley (1989), 42 Ohio St.3d 136, 538 N.E.2d 373. In
determining whether counsel's representation fell below an objective standard of
reasonableness, judicial scrutiny of counsel's performance must be highly deferential.
Bradley, 42 Ohio St.3d at 142. Because of the difficulties inherent in determining
whether effective assistance of counsel was rendered in any given case, a strong
presumption exists that counsel's conduct fell within the wide range of reasonable,
professional assistance. Id. In order to warrant a reversal, the appellant must
additionally show he was prejudiced by counsel's ineffectiveness. This requires a

showing that there is a reasonable probability that but for counsel's unprofessional
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errors, the result of the proceeding would have been different. Bradley, supra at
syllabus paragraph three. A reasonable probability is a probability sufficient to
undermine confidence in the outcome. Id. at 142.

{20} Upon review, we find that what appellant is really arguing is that trial
counsel was ineffective in the other case, the felony assault case. Appellant cannot
claim ineffective assistance of counsel in this case based upon actions of counsel in
another case. The assault charges were brought under separate indictment and tried in
a separate trial. This distinction is somewhat blurred since appellant presented the
appeals from these two cases in one brief. However, the cases are separate and
distinct.

{21} Further, even if one accepts appellants’ argument and assumes appellant
is correct that the assault charges should have been brought as misdemeanors, the
assertion that the trial court in the felony assault charges would have dismissed the
charges before appellant was found in possession of a weapon is speculative.

Accordingly, appellant’s argument fails.
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{122} Appellant’s sixth assignment of error is overruled.

{123} The judgment of the Knox County Court of Common Pleas is affirmed.
By: Edwards, J.
Gwin, P.J. and

Boggins, J. concur

JUDGES
JAE/0405
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JUDGES



		reporters@sconet.state.oh.us
	2005-06-27T14:00:00-0400
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




