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Note: we have removed this case from the accelerated calendar.



OHIO FIRST DISTRICT COURT OF APPEALS

DEWINE, Judge.

{11} After being injured in a fight, Tommy Tenhundfeld filed suit against his
assailants, the bar where his assailants had been drinking and two bartenders. The trial
court entered summary judgment in favor of the bar and the bartenders. We affirm the
summary judgment because Mr. Tenhundfeld did not present evidence that would allow
for liability under Ohio’s dram shop statute, R.C. 4399.18: specifically, he failed to show
that the fight occurred on the premises or parking lot of the bar or that his assailants had
been served alcohol at the bar while “noticeably intoxicated.”

{12}  Defendants-appellees Ryan Bott and Jeromy Booth were owners of
defendant-appellee Michelle’s Bar LLC, d.b.a. RJ's Bar and Grill (“RJ’s”) and were tending
bar the night of October 23, 2009. Defendant Corey Mann and his son James Mann were
drinking at the bar as was Mr. Tenhundfeld. Apparently, at some point, Corey Mann
bought shots for himself and Mr. Tenhundfeld. At the end of the evening, Corey Mann
insisted that Mr. Tenhundfeld reciprocate and buy him a drink. ~ Mr. Tenhundfeld
refused, closed out his tab, and left the bar with his friend, Ashley Peters. As Mr.
Tenhundfeld tells it, Corey Mann tried to tackle him after he got outside. He was able to
subdue Corey Mann and continued to walk in the direction of Ms. Peters’s car. James
Mann then charged Mr. Tenhundfeld and punched and kicked him until he lost
COoNsciousness.

{13} R.C. 4399.18 provides that a liquor permit holder and its employees may
be liable in negligence for personal injury caused by an intoxicated person when the injury
occurs on the permit holder’s premises or in a parking lot under the permit holder’s
control. Where the injury occurs off the premises or parking lot, the permit holder and its
employees only may be held liable if it is shown that the permit holder or an employee

knowingly served a “noticeably intoxicated person.”
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{114}  Here, Mr. Tenhundfeld presented no evidence that the fight that caused
his injuries occurred on RJ’s premises or in a parking lot under RJ’s control. Rather, he
and Ms. Peters both stated during their depositions that the dispute between Mr.
Tenhundfeld and Corey Mann began in the bar, but that the physical contact occurred
outside the bar.

{5}  Because the fight occurred off the bar’s premises or parking lot, Mr.
Tenhundfeld could succeed on his dram shop claim against RJ’s, Mr. Bott, and Mr. Booth
only if he demonstrated that James or Corey Mann had been served an intoxicating
beverage while noticeably intoxicated, and that such intoxication had proximately caused
Mr. Tenhundfeld’s injury.

{16} In their affidavits, Messrs. Bott and Booth both stated that they did not
remember serving either of the Manns and that the Manns did not appear noticeably
intoxicated while at RJ's. Mr. Tenhundfeld contends that the statements of the bartenders
are self-serving and ought not be credited by the court. But the statements, though self-
serving, are unchallenged by evidence put forth by Mr. Tenhundfeld. In his deposition,
Mr. Tenhundfeld said that he only had seen Corey Mann drink the one shot they
consumed together. He could not recall seeing James Mann served at the bar. Nor could
he say that either of the Manns was noticeably intoxicated while in the bar. Similarly, Ms.
Peters could not recall seeing either of the Manns drinking at the bar or state that the
Manns had been noticeably intoxicated while in the bar.

{7}  Mr. Tenhundfeld argues that there was circumstantial evidence of the
Manns’ intoxication—their presence in a bar and their instigation of a fight. But that
evidence alone is not sufficient to create a question of fact about whether Mr. Bott or Mr.

Booth served either of them while “noticeably intoxicated.” We conclude that RJs, Mr.
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Bott, and Mr. Booth were entitled to judgment as a matter of law. The sole assignment of
error is overruled, and we affirm the judgment of the trial court.

Judgment affirmed.
HENDON, P.J., and DINKELACKER, J., concur.

Please note:

The court has recorded its own entry on the date of the release of this opinion.
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