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IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT

ROSS COUNTY
STATE OF OHIO,
Plaintiff-Appellee, : Case No. 04CA2755
: Released April 29, 2005
VS.
: DECISION AND JUDGMENT
EDWIN K. ROE, : ENTRY

Defendant-Appellant.

APPEARANCES:

Edwin K. Roe, Chillicothe, Ohio, pro se Appellant.

Scott W. Nusbaum, Prosecuting Attorney and Michael M. Ater, Assistant
Prosecuting Attorney, Ross County, Ohio, for Appellee State of Ohio.

McFarland, J.*

{911} Appellant Edwin K. Roe, appeals the trial court’s denial of his
request for the production of a transcript. In this case, because Appellant’s
direct appeal is concluded and there are no current post-conviction motions
pending, he is not entitled to the transcript. Therefore, we affirm the trial

court’s judgment.

! This case was reassigned from Judge Evans to Judge McFarland.
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{912} In March 1999, Appellant was indicted on one count of
complicity to escape. The trial court sentenced Appellant to four years
Incarceration, to run consecutively to the current sentence, pay all court costs
and restitution. We affirmed Roe’s conviction and sentence in State v. Roe,
(July 19, 2000), Ross App. No. 99CA2525.

{113} In November 2003, Appellant filed a motion for a trial transcript
at the State’s expense. The trial court denied the motion, stating that one
transcript of the trial proceedings was furnished to Appellant’s attorney for
purposes of appeal >

{114} Appellant appealed that court’s decision, assigning the following
error:

“THE ROSS COUNTY, OHIO COURT OF COMMON
PLEAS ERRED IN NOT GRANTING APPELLANT’S
MOTION FOR A COMPLETE TRANSCRIPT AT THE
STATE’S EXPENSE.”

{115} The Ohio Supreme Court has held, “An indigent prisoner is
entitled to relevant portions of a transcript upon, inter alia, appeal or in
seeking post-conviction relief. However, this right is subject to certain

limits. One limit previously established is that, inter alia, appeal or post-

conviction action must be pending at the time the transcript is sought.” State

% Transcripts of the jury trial held on November 12 and November 13, 1999, were filed on February 7,
2000.



Ross App. No. 04CA2755 3

ex rel. Murr v. Thierry (1987), 34 Ohio St.3d 45, 517 N.E. 2d 226, citing
State ex rel. Partee v. McHahon (1963), 175 Ohio St. 243, 193 N.E.2d 266.
The State is not required to provide an indigent defendant with a copy of a
transcript when there is no direct or collateral court proceeding challenging
the defendant’s underlying conviction. Id.; State v. Jones (Dec. 19, 1996),
Pickaway App. No. 96CA19, 1996 WL 732454. Appellant’s direct appeal
Is concluded and he has not filed a post-conviction motion, therefore, he is
not entitled to a copy of the transcript.

{116} “Only one copy of a transcript of a criminal trial need be
provided to an indigent criminal defendant.” State ex rel. Call v. Zimmers
85 Ohio St.3d. 367, 368, 1999-Ohio-386, 708 N.E.2d 711 citing Murr,
supra. Appellant’s attorney was furnished a copy of the transcript at the
State’s expense, for purposes of his appeal. We have previously rejected
Appellant’s argument that without a copy of the transcript he will be denied
meaningful access to the appellate system in which he needs to file his
petition for post-conviction relief. In State v. Dennison (Mar. 5, 1999),
Pickaway App. No. 98CA05, 1999 WL 152260, we held that an Appellant’s
claim that he needs records for his petition for post-conviction relief does

not automatically entitle him to the records. Furthermore, Appellant is
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required to make a worthy claim for post-conviction relief and then request
the transcript.

{117} Recently, this court held in State v. Walker (Mar. 22, 2005),
Lawrence App. No. 04CA16, that because Appellant’s direct appeal was
concluded and he did not have a post-conviction relief petition pending, he
was not entitled to the transcripts requested. As in Walker, Appellant’s
direct appeal is concluded and he has failed to file a post-conviction motion.
His assignment of error is meritless. Thus, we affirm the trial court’s
decision.

JUDGMENT AFFIRMED.
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JUDGMENT ENTRY

It is ordered that the JUDGMENT BE AFFIRMED and that the Appellee recover
of Appellant costs herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Ross
County Common Pleas Court to carry this judgment into execution.

IE ASTAY OF EXECUTION OF SENTENCE AND RELEASE UPON BAIL
HAS BEEN PREVIOUSLY GRANTED BY THE TRIAL COURT OR THIS COURT, it
is temporarily continued for a period not to exceed sixty days upon the bail previously
posted. The purpose of a continued stay is to allow Appellant to file with the Ohio
Supreme Court an application for a stay during the pendency of proceedings in that court.
If a stay is continued by this entry, it will terminate at the earlier of the expiration of the
sixty day period, or the failure of the Appellant to file a notice of appeal with the Ohio
Supreme Court in the forty-five day appeal period pursuant to Rule 11, Sec. 2 of the Rules
of Practice of the Ohio Supreme Court. Additionally, if the Ohio Supreme Court
dismisses the appeal prior to expiration of sixty days, the stay will terminate as of the
date of such dismissal.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of
the Rules of Appellate Procedure.
Exceptions.

Abele, P.J. & Kline, J.: Concur in Judgment and Opinion

For the Court

BY:

Matthew W. McFarland, Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a final judgment
entry and the time period for further appeal commences from the date of filing with
the clerk.



Ross App. No. 04CA2755



		reporters@sconet.state.oh.us
	2005-05-03T16:40:39-0400
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




