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_________________________________________________________________ 
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                           Chillicothe, Ohio 45601 
 
COUNSEL FOR APPELLEE: Joseph E. Motes, 13 South Paint Street, 

Chillicothe Ohio 45601 
                                                                 
  CIVIL APPEAL FROM COMMON PLEAS COURT 
DATE JOURNALIZED: 5-29-07 
 
ABELE, J. 

{¶ 1} This is an appeal from a Ross County Common Pleas Court 

judgment which, among other things, ordered Donald R. Werr, 

plaintiff below and appellee herein, to be compensated for a 

refrigerator taken from the property he was selling on land 

contract to Rebekah Moccabee, defendant below and appellant 

herein.   

{¶ 2} Appellant assigns the following error for review:  

"THE LOWER COURT ERRED AS A MATTER OF LAW 
IN AWARDING DAMAGES TO APPELLEE FOR LOSS 
OF PERSONAL PROPERTY WHEN APPELLEE FAILED 
TO ADDUCE ANY EVIDENCE AS TO THE PRESENT 
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VALUE OF THE PROPERTY AT THE TIME OF ITS 
LOSS." 

 
{¶ 3} On January 31, 2002, appellee agreed to a land contract 

with appellant.1  The contract's terms called for $942.80 in 

monthly payments and, inter alia, not to permit any liens to 

encumber the real estate. 

{¶ 4} On June 3, 2003, appellant filed the instant action and 

sought forfeiture or foreclosure of the land contract for the 

reason that appellee allowed tax liens to encumber the property. 

 Appellant further alleged that appellee "damaged the [p]roperty" 

but, as the extent of damages were not yet known, requested an 

unspecified amount of monetary damages.  Appellant also joined 

Guarantee Residential Lending (Guarantee) and the Ross County 

Treasurer and asked that they set out interests they may claim in 

the property. 

{¶ 5} In response to the complaint, appellant denied 

liability, Guaranty stated that it had a lien on the premises 

that arose from appellee's promissory note and mortgage, and the 

Ross County Treasurer stated that real estate taxes were due on 

the premises and that those taxes were the first and best lien on 

the property.  Additionally, Guaranty counterclaimed and 

requested that its lien be deemed the first and best on the 

premises.   

                     
     1 These parcels are commercial, rental, property that, at 
the time of the trial court proceedings, were apparently occupied 
by the "Stop Cancer Shop." 
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{¶ 6} On March 8, 2005, the parties entered into an agreed 

judgment that requested, inter alia, appellant to vacate the 

premises on or before March 15, 2005 or be liable to appellee for 

$1,000 per month pro-rated to January of that year.  Appellant 

also agreed to pay all property taxes that accrued on the 

premises prior to December 2004, and to assign her leasehold 

interest in the property to appellee.  Once these conditions had 

been satisfied, and upon counsel's satisfactory "walk-thru" of 

the properties, the land contract would be cancelled and 

appellant released from all liabilities and obligations.  The 

parties further agreed that the complaint and counterclaim would 

be dismissed upon satisfaction of all the terms in the agreed 

judgment. 

{¶ 7} On November 10, 2005, appellee requested a hearing on 

grounds appellant had not complied with agreed entry's terms.  At 

a subsequent hearing the magistrate determined that appellant 

removed a refrigerator from the premises, that appellee paid 

$875.29 in 1999 for the refrigerator, and that absent any 

evidence as to its fair market value at the time of removal, the 

purchase price is the proper measure of damages. 

{¶ 8} Appellant objected to the magistrate’s decision and 

argued that no evidence was adduced to establish the 

refrigerator's fair market value at the time of its removal and 

that the magistrate improperly relied upon the refrigerator's 

purchase price.  On December 5, 2006, the trial court adopted the 
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magistrate’s decision and ordered $857.29 be paid to appellee 

from funds in escrow.  This appeal followed. 

{¶ 9} Before we review the merits of the assignment of error, 

we first address a threshold jurisdictional issue.  Ohio courts 

of appeals have appellate jurisdiction over final orders. Section 

3(B)(2), Article IV, Ohio Constitution.  A final order affects a 

substantial right and determines the action. R.C. 2505.02(B)(1).2 

 The operative effect of a final order is that it determines 

either the entire case or a distinct branch of the case, such 

that it will not be necessary to bring that cause before the 

court for any further proceedings.  Lantsberry v. Tilley Lamp Co. 

(1971), 27 Ohio St.2d 303, 306, 272 N.E.2d 127; Teaff v. Hewitt 

(1853), 1 Ohio St. 511, 520; also see Simms v. Heskett (Mar. 3, 

2000), Athens App. No. 99CA28.  If, however, a judgment does not 

satisfy these requirements, an appellate court has no 

jurisdiction to review the judgment and the appeal must be 

dismissed.  Prod. Credit Assn. v. Hedges (1993), 87 Ohio App.3d 

                     
     2 We have found no definitive authority for the proposition 
that a land contract forfeiture or foreclosure should be analyzed 
under subsection (B)(1) of R.C. 2505.02 rather than the "special 
proceeding" prong of subsection (B)(2).  A "special proceeding" 
is one created by statute and did not exist at common law/equity 
prior to 1853. Id. at (A)(2).  Although residential land contract 
forfeiture proceedings are governed by R.C. chapter 5313, those 
statutes are limited to properties with a "dwelling," see R.C. 
5313.01(B), and do not apply to commercial real estate that does 
not contain a "dwelling." Smith v. Jewett, Richland App. No. 
04CA96, 2005-Ohio-3982, at ¶15; Commercial Business Systems v. 
Aztec Partnership (Oct. 31, 1997), Montgomery App. No. 16363.  In 
any event, we have found several cases that involve equitable 
actions on land contracts long before 1853.  See e.g. Merrill v. 
Lake (1847), 16 Ohio 373, 402; also see generally Rummington v. 
Kelley (1836), 7 Ohio 97. We thus analyze this case under 
subsection (B)(1) of R.C. 2505.02 rather than (B)(2). 
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207, 210, 621 N.E.2d 1360 at fn. 2; Kouns v. Pemberton (1992),84 

Ohio App.3d 499, 501, 617 N.E.2d 701. 

{¶ 10} In the case sub judice the December 5, 2006 judgment 

does not determine the case or any branch of the case.  

Appellant’s claims are still pending and Guarantee's counterclaim 

is still pending.  It appears that the trial court’s 

determination that appellant is liable to appellee for the 

refrigerator's removal goes to part of the "fourth claim for 

relief."   

{¶ 11} Thus, the judgment does not resolve the claims in the 

complaint nor does it address the counterclaim.  Once those 

matters are resolved, appellant may raise this issue on appeal as 

well as other issues that may arise before final judgment is 

entered.  We also note that this jurisdictional defect cannot be 

cured by a Civ.R. 54(B) finding of "no just reason for delay."  

Civ.R. 54(B) applies when there is a resolution of an entire 

claim, not to a resolution of a single issue within a claim.  See 

Oak Hill Firefighters Assn. v. Oak Hill (Aug. 28, 2002), Jackson 

App. No. 01CA16.  Although appellee’s "fourth claim for relief" 

requested compensation for damage to property, it is unclear 

whether the missing refrigerator constitutes the only damage to 

the premises.  Moreover, the "fourth claim for relief" also 

alleges that appellee is entitled to the difference between the 

payments specified under the land contract and the fair market 

rental value of the premises.  Apparently, this issue has not 

been resolved.   
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{¶ 12} Our decision is also unaffected by the fact that this 

case comes to us from a dispute concerning the terms of an agreed 

judgment entry.  Agreed judgments are typically treated as 

contracts, see Sovak v. Spivey. 155 Ohio App.3d 479, 801 N.E.2d 

896, 2003-Ohio-6717, at ¶25; Hayes v. White (Dec. 3, 2001), 

Columbiana App. No. 01CO00, and the failure to comply with terms 

of an agreed judgment is dealt with as a breach of contract.  In 

most cases, after an agreed judgment is entered the underlying 

case is dismissed and parties can no longer pursue their claim(s) 

in the original case, but may pursue a breach of the settlement 

set forth in the agreed judgment. 

{¶ 13} Thus, in the case sub judice the March 8, 2005 agreed 

judgment did not settle or determine the case; rather, it appears 

to direct the parties how to proceed to resolve the case.  The 

trial court did not dismiss the action or even a distinct claim 

within the action.  Indeed, the March 8th entry expressly notes 

that neither the claims nor counterclaim will be dismissed until 

the parties comply with the agreed judgment.  The record reveals 

that the agreed judgment's terms were not satisfied and the 

claims and counterclaim were not dismissed.    

{¶ 14} Accordingly based upon the foregoing reasons, we 

conclude that the judgment appealed herein is neither final nor 

appealable and we have no jurisdiction to review it.  Thus, we 

hereby dismiss the appeal. 

APPEAL DISMISSED. 
 
Kline, J., concurring. 
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{¶ 15} I agree with the majority that this appeal should be 

dismissed for lack of a final, appealable order.  However, I do 

so for a different reason.   

{¶ 16} The agreed judgment entry states that "[t]he Court 

finds that the Plaintiff Donald R. Werr and the primary Defendant 

Rebekah Moccabee * * * have reached an agreement regarding all 

pending matters."  Further, the agreed judgment entry states that 

"upon satisfaction of all the above terms by Plaintiff and 

Defendant Moccabee, their respective Complaint, Counterclaim and 

all other pending pleadings and motions in this matter shall be 

dismissed with prejudice."  The agreed judgment entry was 

approved by Werr, Moccabee, and the Ross County Treasurer and 

signed by the court.  There is no indication in the record that 

the agreed judgment entry was ever approved by co-defendant, 

Guarantee Residential Lending, Inc. ("Guarantee"), despite the 

fact that it asserted a cross-claim in the action. 

{¶ 17} "Courts possess the general power to enter judgment by 

consent of the parties for the purpose of executing a compromise 

and settlement of the claims for relief in an action."  Grace v. 

Howell, Montgomery App. No. 20283, 2004-Ohio-4120, ¶9.  In such 

an agreed judgment, "which is stipulated by agreement, litigants 

voluntarily terminate a lawsuit by assenting to specified terms, 

which the court agrees to enforce as its judgment by signing and 

journalizing an entry reflecting the terms of the settlement 

agreement."  Id., citing 46 American Jurisprudence 2d., 

Judgments, Section 207.  By signing an agreed judgment entry, the 
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court acknowledges "that the parties have entered into a binding 

contract."  Hayes v. White, Columbiana App. No. 01 CO 00, 2001-

Ohio-3467, citing Spercel v. Sterling Industries, Inc. (1972), 31 

Ohio St.2d 36, 39.  The parties to an agreed judgment or consent 

judgment are bound "as if the merits had been litigated."  Id., 

citing Gilbraith v. Hixson (1987), 32 Ohio St.3d 127, 129.  

Because Werr, Mocabee and the Ross County Treasurer approved the 

agreed judgment entry, it disposed of all claims between Werr, 

Moccabee, and the Ross County Treasurer when approved by the 

court.  

{¶ 18} However, where a party to the litigation "has not 

agreed to the [agreed] judgment [entry], * * * it can hardly be 

said to be binding on that party * * * [n]or can it be presumed 

that a party has waived any rights by the mere fact of failing to 

join in an agreed judgment entry."  Id.  

{¶ 19} Here, on the signature line for Guarantee’s attorney, 

it states "submitted/not yet approved."  Because Guarantee never 

approved the agreed judgment entry, it is not binding upon it and 

its cross-claim remained pending despite any terms stating 

otherwise in the agreed judgment entry.3  See Hayes, supra.  

Further, the trial court’s subsequent order enforcing the agreed 

                     
3 It is unclear whether Guarantee intended to prosecute its 
cross-claim, because in its December 22, 2003, motion to attend 
pretrial via telephone, Guarantee represented to the court that 
its "loan account with the Plaintiff, Donald R. Werr has been 
reinstated *** and, therefore, [Guarantee] is merely monitoring 
the above captioned action in order to protect its interest as a 
holder of a good and valid first mortgage lien on the property, 
the subject of this action." 



ROSS, 06CA2944 
 

9

judgment entry did not dispose of Guarantee’s cross-claim either. 

 As such, Guarantee’s cross-claim remains pending. 

{¶ 20} Thus, I concur with the majority but for a different 

reason. 
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 JUDGMENT ENTRY 

It is ordered that the appeal be dismissed and that appellee 

recover of appellant costs herein taxed. 

The Court finds there were reasonable grounds for this 

appeal.           

It is ordered that a special mandate issue out of this Court 

directing the Ross County Common Pleas Court to carry this 

judgment into execution. 

A certified copy of this entry shall constitute that mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure.  

Exceptions. 

McFarland, P.J.: Concurs in Judgment & Opinion 
Kline, J.: Concurs in Judgment Only with Opinion 
 

     For the Court 
 
 
 
 
 
 

BY:___________________________ 
        Peter B. Abele, Judge  

    
 

 NOTICE TO COUNSEL 
 

Pursuant to Local Rule No. 14, this document constitutes a 
final judgment entry and the time period for further appeal 
commences from the date of filing with the clerk. 
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