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{¶1} Plaintiff/Appellant/Cross-Appellee Joseph Avery and 

Defendant/Appellee/Cross-Appellant Virginia Avery were married for approximately 
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fifteen years and have one minor child, William, born during the marriage.  The trial 

court issued its final judgment and decree of divorce on August 16, 2001.  Both parties 

appealed from that judgment.  We remanded the case for recalculation of spousal and 

child support.  During the pendency of the remand, the parties filed requests to alter the 

child visitation schedule and to modify the spousal and child support orders.  The trial 

court issued a decision on the visitation motion on October 28, 2002.  The court issued 

its decision regarding the spousal and child support orders and on the remand issues 

on December 4, 2002.  It is from those two entries that the parties now appeal.  Greene 

County Appellate Court Case Numbers 2002 CA 105, 2002 CA 121, and 2003 CA 1 

have been consolidated. 

I 

{¶2} Joseph’s December 2, 2002 brief presents only two assignments of error, 

both of which attack the trial court’s modification of his visitation with his minor son, 

William. 

{¶3} Joseph’s first assignment of error: 

{¶4} “IN CLEAR VIOLATION OF R.C. §3109.051(A) AND (D)(2), (3), AND (14), 

THE TRIAL COURT COMMITTED A CLEAR AND UNAMBIGUOUS ABUSE OF 

DISCRETION AND ERRED BY BASING AN OVERWHELMING PORTION OF ITS 

JUDGMENT ENTRY ON JUDICIAL RATIONALES THAT ARE NOT AUTHORIZED 

FOR CONSIDERATION IN ESTABLISHING OR MODIFYING A FAIR AND 

EQUITABLE NON-RESIDENTIAL PARENT VISITATION SCHEDULE, AND EITHER 

EXCLUDED OR GAVE PERFUNCTORY CONSIDERATION TO STATUTORY 

FACTORS WHICH SHOULD HAVE BEEN CONSIDERED OF PARAMOUNT 
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IMPORTANCE.  FURTHERMORE, THOSE STATUTORY FACTORS THAT WERE 

SUBMITTED BY THE COURT AS RATIONALE TO LIMIT VISITATION WERE USED 

AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE AND DID NOT MEET THE 

TEST OF PREVIOUS CASE LAW OR LEGISLATIVE INTENT.” 

{¶5} Joseph’s second assignment of error: 

{¶6} “THE TRIAL COURT ERRED IN ITS JUDGMENT ENTRY AND 

COMMITTED AN ABUSE OF DISCRETION WHEN IT FULLY UPHELD THE 

MAGISTRATE’S DECISION AND ORDER WHICH WAS FAVORABLE TO THE 

APPELLANT, OVERRULED THE PLAINTIFF’S OBJECTIONS TO THE NON-

CONSEQUENTIAL CHANGES MADE TO THE STANDARD VISITATION ORDER 

WHICH WAS TECHNICALLY FAVORABLE TO THE APPELLANT, AND THEN, IN ALL 

PRACTICALITY, COMMENCED TO REVERSE THE MAGISTRATE’S RULING BY 

REJECTING THE UNDERLYING BASIS, ASSUMPTIONS, AND RATIONALE OF THE 

MAGISTRATE’S DECISION.” 

{¶7} In both of these assignments of error, Joseph argues that the trial court 

abused its discretion in ordering only an additional fourteen days of visitation.  We 

disagree. 

{¶8} Because Joseph was required by the military to move from Ohio to 

Virginia, he lost his mid-week visitation with William.  For that reason, he asked the trial 

court to order additional visitation  during Christmas, spring break, and summer 

vacation.  The trial court found that when considering William’s schedule, the most that 

the court could reasonably order was an extra two weeks of visitation during the 

summer.  As unfortunate as it is that Joseph and William’s time together is limited by the 
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miles that separate them, we cannot say that the trial court abused its discretion in only 

granting Joseph’s request for additional visitation in part. 

{¶9} Accordingly, these two assignments of error are overruled. 

II 

{¶10} In Joseph’s June 6, 2003 brief, he presents 26 assignments of error.  As 

all of his first seven assignments of error challenge the trial court’s calculation of his 

child support order, they shall be addressed together. 

{¶11} Joseph’s first assignment of error:  

{¶12} “THE TRIAL COURT COMMITTED NUMEROUS ERRORS IN ITS 

COMPUTATION OF CHILD SUPPORT COMPUTATION WORKSHEET #02-12-0568 

[DATE OF FINAL HEARING TO FINAL DECREE 6/13/01-8/15/01] IN VIOLATION OF 

R.C. §3119.022, §3119.021, AND THE APPELLATE COURT’S FINAL ENTRY DATED 

MARCH 8, 2002.” 

{¶13} Joseph’s second assignment of error:  

{¶14} “THE TRIAL COURT COMMITTED NUMEROUS ERRORS IN ITS 

COMPUTATION OF CHILD SUPPORT COMPUTATION WORKSHEET #02-12-0569 

[DATE OF FINAL DECREE TO FILING OF CHANGE OF CIRCUMSTANCES 8/16/01-

4/8/02] IN VIOLATION OF R.C. §3119.022, §3119.021, AND THE APPELLATE 

COURT’S FINAL ENTRY DATED MARCH 8, 2002.” 

{¶15} Joseph’s third assignment of error: 

{¶16} “THE TRIAL COURT ERRED IN ITS COMPUTATION OF CHILD 

SUPPORT COMPUTATION WORKSHEET #02-12-0570 [4/8/02-6/30/02] IN 

VIOLATION OF R.C. §3119.022 AND §3119.021.” 
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{¶17} Joseph’s fourth assignment of error: 

{¶18} “THE TRIAL COURT ERRED IN ITS COMPUTATION OF CHILD 

SUPPORT COMPUTATION WORKSHEET #02-12-0571 [FROM DATE OF AIR 

FORCE ACTIVATION FORWARD 7/01/02-PRESENT] LINE 10,  IN VIOLATION OF 

R.C. §3119.022 AND §3119.021.” 

{¶19} Joseph’s fifth assignment of error: 

{¶20} “THE TRIAL COURT ERRED AND COMMITTED AN ABUSE OF 

DISCRETION BY TREATING THE PLAINTIFF (APPELLANT) INEQUITABLY IN ITS 

CALCULATION OF ALL CHILD SUPPORT COMPUTATION WORKSHEETS BY 

USING DIFFERENT METHODS OF CALCULATION FOR EACH PARTY, THUS NOT 

APPLYING ANNUALIZED FIGURES TO BOTH DEFENDANT AND PLAINTIFF AND 

NOT ASSIGNING ADDITIONAL EARNED INCOME.” 

{¶21} Joseph’s sixth assignment of error: 

{¶22} “THE TRIAL COURT COMMITTED AN EGREGIOUS ABUSE OF 

DISCRETION AND EXHIBITED CALLOUSNESS BY NOT COMPENSATING THE 

APPELLANT WITH ANY MONETARY CREDIT OR REIMBURSEMENT FOR THE 

PREVIOUS ERRORS IN THE CHILD SUPPORT COMPUTATION WORKSHEETS 

ARISING FROM APPELLATE CASE NUMBER 2001 CA 100.” 

{¶23} Joseph’s seventh assignment of error: 

{¶24} “THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION IN ITS 

NEW DECEMBER 4TH, 2002 JUDGMENT ENTRY BY VIOLATING AND EXCEEDING 

BOTH STATE AND FEDERAL STATUTORY LIMITATIONS ON SUPPORT ORDERED 

WITHHOLDINGS.” 



 6
{¶25} In his first seven assignments of error, Joseph claims that the trial court 

has repeatedly failed to properly calculate his child support obligation from the time of 

the final decree until the present.  In support he offers several arguments, most of which 

apply to all four of the child support worksheets that the trial court has prepared in this 

case. 

{¶26} First, Joseph argues that the trial court failed to consider the spousal 

support received by Virginia.  When calculating child support, the amount of spousal 

support received by the custodial parent is to be included as part of her income 

pursuant to R.C. §3119.01(C)(7).  See, e.g., Posadny v. Posadny (Feb. 22, 2002), 

Montgomery App. No. 18906.  Unfortunately, the trial court failed to include Virginia’s 

spousal support as income on any of the four worksheets.  For that reason, the first 

seven assignments of error will be sustained in part, and this matter will be reversed 

and remanded for correction of Line 6 of Column II, on all four worksheets.  

{¶27} Second, Joseph insists that the trial court must use an annualized figure 

for Virginia’s unemployment income.  However, this overlooks the uncontroverted fact 

that her unemployment benefits ran out on August 6, 2001.  Accordingly, the trial court 

only credited Virginia with the money that she actually received.  We cannot conclude 

that the trial court abused its discretion in not using an annualized amount when the 

benefits had been terminated. 

{¶28} Third, Joseph claims that the amounts credited to the parties for local 

taxes paid are in error.  Because there are no local income taxes paid in Virginia’s town 

of residence (Beavercreek), the amount listed on Line 11 of Column II of the first 

worksheet should be zero.  However, on each worksheet the trial court properly credited 



 7
Joseph with payment of local taxes relying on his base income.  Joseph’s worker’s 

compensation income is not taxable.  Nor are his basic allowance for quarters or his 

basic allowance for subsistence (hereinafter BAQ and BAS, respectively).  The trial 

court will be ordered to correct the amount of local taxes paid by Virginia on the first 

worksheet. 

{¶29} Joseph next argues that the trial court should have credited Virginia with 

income of $1,404.13 from a temporary job.  Nevertheless, because she had no current 

income at the time that the worksheet was completed, we cannot say that the trial court 

abused its discretion in omitting this relatively small amount. 

{¶30} Joseph also insists that the trial court improperly credited Virginia with her 

coverture fraction of his retirement income.  However, after careful review, we see no 

error in this regard.  She was credited on the second and third worksheets with the 

amounts that she actually received.  Because Joseph has returned to active duty, his 

retirement benefits have been suspended.  The fourth worksheet accurately reflects the 

fact that Virginia is no longer receiving this income. 

{¶31} Finally, Joseph points out that the trial court failed to correctly credit him 

for the payment of health care premiums.  There is uncontroverted testimony on page 

17 of the January 17, 2003 transcript that Joseph pays $1,321 in health care premiums.  

However, the trial court only credited him for payment of the dental insurance premium.  

Accordingly, Joseph’s first seven assignments of error are sustained in part, and this 

matter will be remanded for correction of all four worksheets to reflect Joseph’s payment 

of $1,321 in health care premiums for insurance coverage for his son. 

{¶32} For the foregoing reasons, Joseph’s first seven assignments of error are 
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sustained in part.  The trial court will be ordered to recalculate the child support 

computation worksheets in accordance with our findings. 

III 

{¶33} In his eighth through twelfth assignments of error, Joseph argues that the 

trial court erred in failing to rule on some of his motions to make certain changes to the 

final decree of divorce and in overruling other motions for such changes.  Although 

Joseph characterizes all of his requests as motions to alter the final divorce decree, 

they are more properly labeled as post-decree motions.  Accordingly, we shall address 

them together as such. 

{¶34} Joseph’s eighth assignment of error: 

{¶35} “THE TRIAL COURT CLEARLY ABUSED ITS DISCRETION BY ACTING 

IN AN ARBITRARY, UNREASONABLE, PREJUDICIAL, AND UNCONSCIONABLE 

MANNER BY IGNORING AND DISTORTING THE PLAINTIFF’S EVIDENCE AND 

TESTIMONY AND REFUSING TO SERIOUSLY CONSIDER ALMOST ALL OF THE 

SIX IMPORTANT ISSUES AND MOTIONS THAT MR. AVERY BROUGHT BEFORE 

THE TRIAL COURT.” 

{¶36} Joseph’s ninth assignment of error: 

{¶37} “THE TRIAL COURT CLEARLY ABUSED ITS DISCRETION BY ACTING 

IN AN ARBITRARY, UNREASONABLE, PREJUDICIAL, AND UNCONSCIONABLE 

MANNER BY IGNORING PLAINTIFF’S REQUEST TO ISSUE A ‘SUPPLEMENT TO 

THE FINAL JUDGMENT AND DECREE OF DIVORCE REGARDING MEDICAL 

RIGHTS’ AS PREVIOUSLY DISCUSSED BY THE APPELLATE COURT IN ITS 

MARCH 8TH, 2002 RULING, CASE 2001 CA 100, PAGE 21, TOP.” 
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{¶38} Joseph’s tenth assignment of error: 

{¶39} “THE TRIAL COURT ABUSED ITS DISCRETION AND ACTED WITH 

JUDICIAL PREJUDICE BY GIVING NO CONSIDERATION, OR EVEN ADDRESSING 

IN ITS JUDGMENT, MR. AVERY’S REASONABLE MOTION TO ADD LANGUAGE TO 

THE FINAL DECREE TO PROTECT HIS FUTURE RETIREMENT EARNINGS.”      

{¶40} Joseph’s eleventh assignment of error: 

{¶41} “THE TRIAL COURT ABUSED ITS DISCRETION, BLATANTLY 

DISREGARDING THE RIGHTS OF THE PLAINTIFF, BY GIVING NO 

CONSIDERATION TO A REQUEST BY THE PLAINTIFF, AS SPECIFIED IN EXHIBIT 

21, PARAGRAPH 6, TO ADD LANGUAGE TO THE FINAL JUDGMENT AND DECREE 

OF DIVORCE OR TO A SEPARATE SUPPORT ORDER TO PROHIBIT THE CHILD 

SUPPORT ENFORCEMENT AGENCY OF GREENE COUNTY (CSEA) FROM 

ARBITRARILY CHANGING SUPPORT PAYMENT AMOUNTS CREDITED TO EITHER 

CHILD OR SPOUSAL SUPPORT.” 

{¶42} Joseph’s twelfth assignment of error: 

{¶43} “THE TRIAL COURT ABUSED ITS DISCRETION BY ACTING 

UNREASONABLY, ARBITRARILY, AND WITH GREAT BIAS BY GIVING LITTLE TO 

NO CONSIDERATION TO PLAINTIFF’S VERY REASONABLE REQUEST TO ADD 

PROTECTIVE LANGUAGE TO PART A, PARAGRAPH 12, OF THE FINAL DIVORCE 

DECREE (EXHIBIT 21, PAGE 3, PARAGRAPH 13) TO INSURE THAT THE 

DEFENDANT, ON BEHALF OF THE MINOR CHILD, DOES NOT USE OUT-OF-PLAN 

MEDICAL SOURCES NOT COVERED UNDER PLAINTIFF’S TRICARE 

GOVERNMENT MEDICAL INSURANCE WITHOUT FIRST USING IN-PLAN 
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SERVICES.” 

{¶44} Initially, we point out that when a trial court does not specifically rule upon 

a motion, that motion is deemed to have been overruled.  Dozer v. Dozer (1993), 88 

Ohio App.3d 296, 303, 623 N.E.2d 1272.  Thus, the motions that the trial court did not 

rule on in this case, were overruled. 

{¶45} For the most part Joseph’s various motions seem to anticipate potential 

problems between himself and Virginia.  For example, he anticipates Virginia’s failure to 

cooperate with medical treatment for William.  He also expects the CSEA to fail to keep 

accurate records of his payments and for Virginia to receive an unfair portion of his 

future retirement income.  In spite of these anticipated problems, we must point out that 

the trial court may only address specific problems, not deal with speculative future 

events.  This is not to say that Joseph could not raise these issues in the trial court 

should they become a problem at some point in the future. 

{¶46} After a careful review of the record, we cannot find that the trial court 

abused its discretion  in refusing to issue the requested post-decree orders for which no 

need has yet been demonstrated.  Accordingly, Joseph’s eighth through twelfth 

assignments of error are overruled. 

IV 

{¶47} In Joseph’s fourteenth, fifteenth, sixteenth, and twenty-first assignments of 

error, he challenges the trial court’s spousal support order. 

{¶48} Joseph’s fourteenth assignment of error: 
 

{¶49} “IN VIOLATION OF R.C. §3105.18, THE TRIAL COURT ABUSED ITS 

DISCRETION AND ACTED UNREASONABLY AND PREJUDICIALLY BY: (a) 
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JEOPARDIZING THE BEST INTEREST OF THE CHILD, AND (b) VIOLATING THE 

PROVISIONS OF R.C. §3105.18.” 

{¶50} Joseph’s fifteenth assignment of error: 

{¶51} “THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION BY 

USING AS A PRIME JUSTIFICATION TO DENY THE APPELLANT’S APPLICATION 

FOR A REDUCTION IN SPOUSAL SUPPORT OBLIGATION THE FACT THAT THE 

PLAINTIFF RECEIVES BASIC ALLOWANCE FOR SUBSISTENCE (BAS) AND BASIC 

ALLOWANCE FOR QUARTERS (BAQ) AS RELATED TO THE ISSUE OF SPOUSAL 

SUPPORT.” 

{¶52} Joseph’s sixteenth assignment of error: 

{¶53} “THE TRIAL COURT CLEARLY ABUSED ITS DISCRETION IN ITS 

INITIAL AND SUBSEQUENT DETERMINATIONS OF SPOUSAL SUPPORT IN 

VIOLATION OF R.C. §3105.18.” 

{¶54} Joseph’s twenty-first assignment of error: 

{¶55} “THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION BY 

ACCEPTING AND PERMITTING ACTION ON A DEFENDANT’S MOTION AND 

NOTICE OF HEARING FOR A CHANGE OF CIRCUMSTANCE HEARING WHEN 

THERE WAS NO CHANGE OF CIRCUMSTANCES FOR DEFENDANT AT THE TIME.” 

{¶56} Much of Joseph’s basis for his belief that the spousal support order should 

be decreased is the higher cost of living in his new home state of Virginia.  However, he 

fails to acknowledge the fact that the reason that he receives BAQ and BAS is the fact 

that he now has a higher cost of living.  Moreover,  R.C. §3119.01(C)(7) specifically 

states that BAQ and BAS income is to be included in gross income when calculating 
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child support.  There is no logical reason to treat such income differently for the purpose 

of determining spousal support. 

{¶57} When Joseph returned to active duty, it is true that he lost his retirement 

income.  However, he also started to receive active duty pay.  Therefore, his income 

increased substantially.  Moreover, when Virginia’s unemployment benefits expired, her 

income was significantly decreased.  Such changes are precisely what is contemplated 

when the legislature requires a change of circumstances before a trial court may 

reconsider a spousal support order.   

{¶58} Finally, there is no evidence in this record that the trial court based its 

spousal support order solely upon some mathematical formula rather than taking into 

consideration the specific details of Joseph and Virginia’s particular circumstances. 

{¶59} For these reasons, Joseph’s fourteenth, fifteenth, sixteenth, and twenty-

first assignments of error are overruled. 

V 

{¶60} In Joseph’s thirteenth, eighteenth, nineteenth, and twentieth assignments 

of error, he challenges the trial court’s refusal to impute income to Virginia and the trial 

court’s denial of his request to order Virginia to seek work. 

{¶61} Joseph’s thirteenth assignment of error: 

{¶62} “THE TRIAL COURT COMMITTED AN ABUSE OF DISCRETION BY 

FAILING TO ADDRESS THE PLAINTIFF’S MOTION TO DIRECT THE DEFENDANT, 

VIRGINIA AVERY, TO SEEK EMPLOYMENT, IGNORING PREVIOUS CASE LAW 

AND CONTRADICTORY DEFENDANT TESTIMONY AND EXHIBITS.”      

{¶63} Joseph’s eighteenth assignment of error: 
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{¶64} “THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION BY 

ACTING ARBITRARILY AND UNREASONABLY IN ITS REFUSAL TO SERIOUSLY 

CONSIDER IMPUTING INCOME TO THE DEFENDANT IN TOTAL DISREGARD OF 

THE FACTS, WEIGHT OF THE EVIDENCE, PREVIOUS CASE LAW, AND HIGHLY 

CONTRADICTORY EVIDENCE.” 

{¶65} Joseph’s nineteenth assignment of error: 

{¶66} “THE COURT ERRED, AND WITH GREAT BIAS, ABUSED ITS 

DISCRETION IN ITS JUSTIFICATION TO DENY AN IMPUTING OF INCOME TO THE 

DEFENDANT BY INCORRECTLY ARGUING THAT THE PLAINTIFF SPECIFIED 

THAT HE REQUESTED [WITH THE IMPLICATION HE SOLELY REQUESTED] THAT 

AN INCOME OF $50,000 TO $60,000 BE ASSESSED TO THE DEFENDANT AS 

IMPUTED INCOME, AN ARGUMENT WHICH IS PROVEN UNTRUE BY BOTH 

TESTIMONY AND SUBMITTED DOCUMENTARY EVIDENCE.” 

{¶67} Joseph’s twentieth assignment of error: 

{¶68} “THE COURT ABUSED ITS DISCRETION BY ACTING 

UNREASONABLY AND UNCONSCIONABLY BY LEVELING A RIDICULOUSLY 

LUDICROUS AND UNREASONABLE LEVEL OF BURDEN OF PROOF ON THE 

PLAINTIFF REGARDING THE AVAILABILITY OF ANY EMPLOYMENT 

OPPORTUNITIES IN THE ENTIRE MIAMI VALLEY AREA, REGARDLESS OF TYPE, 

IN ITS DECISION DENYING THE IMPUTING OF INCOME TO THE DEFENDANT.” 

{¶69} The trial court considered the fact that Virginia has various medical 

problems that require significant amounts of time spent in physical therapy.  She is also 

attending school in order to improve her skills for future employment.  In addition, 
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Virginia is the primary custodian of William, in itself a time-consuming endeavor.  After a 

careful review of the entire record, we cannot say that the trial court’s reasoning was 

unreasonable under Virginia’s current circumstances.   

{¶70} Clearly, Virginia has an ongoing obligation to support William, just as 

Joseph does.  At some point in the future, when Virginia’s circumstances change, 

perhaps it would be appropriate for the trial court to order her to seek work and/or to 

impute income on her behalf. 

{¶71} Accordingly, Joseph’s thirteenth, eighteenth, nineteenth, and twentieth 

assignments of error are overruled. 

VI 

{¶72} Joseph’s twenty-second assignment of error: 

{¶73} “THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION WHEN IT 

KNOWINGLY VIOLATED THE RULES OF EVIDENCE IN THE DEFENDANT’S FAVOR 

AND ACCEPTED HEARSAY AND OTHER EVIDENCE PROTESTED BY PLAINTIFF’S 

COUNSEL, AND PERMITTED FALSIFIED DOCUMENTATION INTO EVIDENCE.” 

{¶74} Joseph’s twenty-third assignment of error: 

{¶75} “THE TRIAL COURT COMMITTED AN ERROR BY INADVERTENTLY 

ENTERING AS EVIDENCE A DOCUMENT FALSIFIED BY THE DEFENDANT AND 

ATTACHED TO EXHIBIT 9 (PAGE 2), MR. SORRENTINO LETTER).” 

{¶76} Here Joseph argues that the trial court abused its discretion in admitting 

into evidence Defendant’s Exhibits 5, a letter regarding Virginia’s termination from 

temporary employment, and the second page of Exhibit 9, a letter purportedly written by 

Joseph’s father, Mr. Sorrentino. 
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{¶77} We agree that Exhibit 5 should have been excluded, just as Exhibits 6-9 

were, because they all contained hearsay.  Because Joseph properly objected to its 

admission, the trial court erred in admitting it.  However, there is no reason to believe 

that the erroneous admission of this document in any way affected the trial court’s 

judgment.  Thus, the admission of Exhibit 5 was harmless error. 

{¶78} Exhibit 9 contained two unrelated papers.  At the hearing reference was 

made to the first page, which the trial court clearly excluded from evidence.  No 

testimony was offered regarding the second page, the Sorrentino letter.  Therefore, 

there is no reason to believe that the second, unrelated page of the exhibit was 

admitted. 

{¶79} Accordingly, Joseph’s twenty-second and twenty-third assignments of 

error are overruled. 

VII 

{¶80} Joseph’s twenty-fourth assignment of error: 

{¶81} “PLAINTIFF ASSERTS THAT THE TRIAL COURT ERRED AND ABUSED 

ITS DISCRETION BY ACTING AND FORMULATING ITS JUDGMENT OUT OF 

PASSION FOR THE DEFENDANT.” 

{¶82} Here Joseph claims that the trial court’s decisions were based on passion 

or pity for Virginia rather than upon the relevant statutes and case law.  However, there 

is absolutely no evidence the record of any unreasonable pity for Virginia.  The trial 

court tried to be understanding of the fact that she was unrepresented.  There was 

nothing inappropriate about this.  Joseph’s twenty-fourth assignment of error is 

overruled. 
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VIII 

{¶83} Joseph’s twenty-fifth assignment of error: 

{¶84} “THE COURT COMMITTED ABUSES OF DISCRETION BY REFUSING 

TO ORDER THE DEFENDANT, AT PLAINTIFF’S REQUEST, TO MODIFY HER 2001 

TAX RETURN BECAUSE SHE IMPROPERLY DECLARED THE CHILD TAX 

EXEMPTION IN DIRECT VIOLATION OF THE FINAL JUDGMENT AND DECREE OF 

DIVORCE (8/6/01, PART B, SECTION 17).” 

{¶85} Here Joseph argues that the trial court abused its discretion in refusing to 

order Virginia to amend her 2001 income tax return because she inappropriately took 

the child dependency tax exemption.  We agree. 

{¶86} Virginia apparently decided that, although Joseph was making the court 

ordered spousal and child support payments, since the CSEA showed a minuscule 

arrearage, she was entitled to take the tax exemption on her 2001 return.  However, it 

appears that the arrearage was due to the nature of the CSEA’s calendar based record-

keeping methods.  In other words, an arrearage may appear briefly, even though a 

payment is scheduled for the following day.   

{¶87} Virginia offered insufficient evidence of an arrearage to justify taking the 

tax exemption.  Perhaps in the future, if Virginia believes that she is entitled to the 

exemption, but Joseph disagrees, she should file a motion with the trial court for 

consideration of that issue rather than take the matter into her own hands. 

{¶88} Furthermore, the trial court incorrectly stated that it no longer had 

jurisdiction over the return.  To the contrary, the Ohio Supreme Court has held that a 

domestic relations court has the authority to award the child tax exemption to the non-
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custodial parent as part of the property division.  Hughes v. Hughes (1988), 35 Ohio 

St.3d 165, 518 N.E.2d 1213, syllabus.  Surely, if the court has the authority to grant the 

exemption to one party, the court must have the ability to enforce that order.  

{¶89} In this case the tax exemption was awarded to Joseph because he is the 

one to truly benefit from it since he is gainfully employed.  Virginia cannot be rewarded 

for ignoring that trial court order.  Accordingly, Joseph’s twenty-fifth assignment of error 

is sustained.  This matter shall be remanded in order for the trial court to issue an order 

for Virginia to amend her 2001 tax return. 

IX 

{¶90} Joseph’s twenty-sixth assignment of error: 

{¶91} “THE TRIAL COURT ABUSED ITS JUDICIAL DISCRETION BY 

PERMITTING EX PARTE COMMUNICATIONS BETWEEN THE COURT AND 

DEFENDANT, AND NOT HALTING THE PROCEEDINGS, WHICH RESULTED IN 

PREJUDICIAL CONDUCT ON THE PART OF THE COURT TOWARD THE 

PLAINTIFF, AND PREVENTED MR. AVERY FROM RECEIVING A FAIR AND 

IMPARTIAL HEARING BY THE COURT.” 

{¶92} Under this assignment of error, Joseph argues that the trial court abused 

its discretion in having ex parte communications with Virginia.  There is absolutely no 

evidence in the record to support this claim.  Joseph’s twenty-sixth assignment of error 

is overruled.   

X 

{¶93} Joseph’s seventeenth assignment of error: 

{¶94} “IN AN EGREGIOUS ABUSE OF DISCRETION, BIAS, AND INEQUITY 
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BY THE TRIAL COURT, PLAINTIFF’S REASONABLE REQUEST TO BE CREDITED 

FOR THOUSANDS OF DOLLARS IN DIRECT PAYMENTS OF SPOUSAL AND CHILD 

SUPPORT MADE TO THE DEFENDANT BY THE PLAINTIFF WAS NOT ADDRESSED 

BY THE TRIAL COURT IN ITS JUDGMENT ENTRY.” 

{¶95} Additionally, in her May 5, 2003 brief Virginia presents two assignments of 

error in furtherance of her cross-appeal, one of which is directly related to Joseph’s 

seventeenth assignment of error.  They shall be addressed here together. 

{¶96} Virginia appears to be arguing that the trial court failed to order the CSEA 

to establish an  arrearage for pre-decree payments that Joseph made through the 

CSEA for day care, tutoring, and the mortgage.  She insists that those payments should 

have been made directly to her and that by going through the CSEA, Joseph was 

improperly credited for payment of child support that he, in fact, never paid.  On the 

other hand, Joseph argues that the trial court failed to properly credit him for direct 

payments made to Virginia and to the child care center. 

{¶97} Complaints regarding the payment or non-payment of pre-decree money 

should have been raised by both of the parties, if at all, during the divorce hearing and 

the first appeal.  Because it was not, the issue has been waived.  See, e.g., Forsyth v. 

Dearth (June 4, 1999), Clark App. No. 98-CA-96.  Joseph’s seventeenth assignment of 

error and Virginia’s first cross-assignment of error are both overruled. 

XI 

{¶98} Virginia also claims that Joseph has not reimbursed her for his portion of 

out-of-pocket medical expenses incurred on William’s behalf.  Presumably, she wants 

this Court to order such payments to be made.  However, we find no details in the 
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record regarding either the alleged amounts due or to which medical providers the 

money is due, nor does Virginia direct us to that information.  Because Virginia has 

failed to demonstrate error for which appellate relief may be granted, this cross-

assignment of error is overruled. 

XII 

{¶99} We REVERSE and REMAND this matter to the trial court and order the 

court to recalculate the child support computation worksheets in accordance with our 

decision herein and for the trial court to issue an order for Virginia to file an amended 

2001 income tax return. 

. . . . . . . . . . 

FAIN, P.J. and YOUNG, J., concur. 
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