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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO 
 
STATE OF OHIO         : 
 
 Plaintiff-Appellee        :  C.A. CASE NO.   20675 
 
v.           :  T.C. CASE NO.   04 CRB 5615 
 
MICHAEL G. HARRIER        :  (Criminal Appeal from 
         Municipal Court) 
 Defendant-Appellant       : 
 

. . . . . . . . . .  
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. . . . . . . . . . 
 
ADDIE J. KING, Atty. Reg. No. 0073959, Assistant City Prosecutor, 335 W. Third Street, 
Room 372, Dayton, Ohio45402   
 Attorney for Plaintiff-Appellee 
 
KELLI R. HOWARD, Atty. Reg. No. 0074232, Assistant Public Defender, 117 South Main 
Street, Suite 400, Dayton, Ohio 45422 
 Attorney for Defendant-Appellant 
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FREDERICK N. YOUNG, J. (By assignment) 

{¶ 1} Michael G. Harrier is appealing from a decision by the Dayton Municipal 

Court finding him guilty of Attempted Petty Theft after his no-contest plea to this charge, 

which had been amended as part of a plea agreement from a charge of Petty Theft.  Mr. 
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Harrier’s sole assignment of error is as follows: 

{¶ 2} “THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT DID 

NOT PUT ORALLY ON THE RECORD AN EXPLANATION OF CIRCUMSTANCES TO 

SUPPORT EACH ELEMENT OF THE CHARGE OF ATTEMPTED PETTY THEFT 

BEFORE THE TRIAL COURT FOUND THE APPELLANT GUILTY ON THE 

APPELLANT’S NO CONTEST PLEA.” 

{¶ 3} R.C. 2937.07 requires that there be an “explanation of circumstances” 

before a trial court judge may make a finding of guilty on a no-contest plea in 

misdemeanor cases.  There is no question here, and the State concedes, that no 

explanation of circumstances was made in this case before the trial court issued its 

finding of guilty.  Thus, there is essentially no disagreement that the judgment should be 

reversed. 

{¶ 4} The only issue really argued by the parties is whether the case should be 

remanded for  further proceedings, which presumably would include an explanation of 

circumstances, or whether the defendant should be discharged and the case ended.  

The State makes a clever argument that a finding of no explanation of circumstances is 

different from a finding of insufficient explanation of circumstances, and only in the latter 

case should double jeopardy attach because there has been some semblance of a 

purported trial, whereas in here, there has been no semblance of even purported trial 

and jeopardy should not attach. 

{¶ 5} The defendant argues, and we agree, that the foregoing is a distinction 

without a difference.  Furthermore, this court has gone on record that when there is 

nothing in the nature of an explanation of circumstances in the record, upon which the 
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trial court could predicate  a finding of guilty, its duty was to find the defendant not guilty 

upon his plea of no contest.  Jeopardy attached the instant defendant entered his no 

contest plea.   State v. Stewart (June 10, 2004), Montgomery App. No.  19971, 2004 

W.L. 1352628, citing the earlier Second District Court case of State v. Klepinger (Nov. 

23, 1998), Greene  App. No.  98-CA-24. 

{¶ 6} Thus, pursuant to our precedent in this District, we hereby reverse the 

judgment of the trial court and discharge the defendant. 

 
GRADY and DONOVAN, JJ., concur. 
 
 
(Hon. Frederick N.  Young, Retired from the Court of Appeals, Second Appellate  
District, Sitting by Assignment of the Chief Justice of the Supreme Court of Ohio). 
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