[Cite as Hammon v. Ohio Edison Co., 2002-Ohio-2287.]

STATE OF OHIO, COLUMBIANA COUNTY
IN THE COURT OF APPEALS

SEVENTH DISTRICT

DALE W. HAMMON CASE NO. 00 CO 51

APPELLANT

)
)
)
)
VS. ) OPINTION
)
OHIO EDISON CO., ET AL. )
)
)

APPELLEES

CHARACTER OF PROCEEDINGS: Civil Appeal from the Court of
Common Pleas of Columbiana
County, Ohio
Case No. 99 CV 436

JUDGMENT : Reversed and Remanded.

APPEARANCES :

For Plaintiff-Appellant: Attorney Marian D. Davidson
Calhoun, Kademenos & Heichel
Six West 3"® Street, Suite 200
P.O. Box 268
Mansfield, Ohio 44902

For Defendant-Appellee, Atty. Betty D. Montgomery

Director Ohio Department of Ohio Attorney General

Job and Family Services: Atty. Betsey Nims Friedman
Assistant Attorney General
State Office Building
12" Floor
615 West Superior Avenue
Cleveland, Ohio 44113-1899

For Defendant-Appellee, Attorney Gary D. Benz

Ohio Edison Company: Senior Attorney

First Energy Corp.



76 South Main Street
Akron, Ohio 44308

JUDGES :
Hon. Cheryl L. Waite
Hon. Gene Donofrio
Hon. Joseph J. Vukovich
Dated: May 8, 2002



[Cite as Hammon v. Ohio Edison Co., 2002-Ohio-2287.]

WAITE, J.

{1} This is the second time this matter has come before
this Court. In Hammon v. Ohio Edison Co. (June 30, 2000),
Columbiana App. No. 99-C0O-63, unreported (hereinafter “Hammon
I"), we reversed the Columbiana County Common Pleas Court’s
dismissal of Appellant’s unemployment compensation
administrative appeal. The court of common pleas dismissed the
case due to Appellant’s supposed failure to timely file the
administrative appeal within thirty days, pursuant to former
R.C. §4141.28(0) (1). This Court reversed the decision because
Appellees failed to provide the trial court with acceptable
proof of the date that the Unemployment Compensation Review
Commission mailed its decision to Appellant. This mailing date
should have triggered the thirty-day appeal period. See former
R.C. §4141.28(0) (1). On remand, Administrator, Ohio Bureau of
Employment Services (“Appellee”), submitted the missing
certificate of mailing to the trial court and again filed a
motion to dismiss the administrative appeal. The motion was
granted by the trial court. This matter is before us for the
second time on the same issue: the timeliness of the filing of

Appellant’s administrative appeal.

{2} 2 brief recounting of a few salient facts of this case
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is in order. Dale W. Hammon (“Appellant”) was terminated by his
employer, Ohio Edison Co., on September 20, 1998. Appellant
filed an application for determination of benefit rights with
the Ohio Bureau of Employment Services (OBES). OBES granted his
claim for unemployment compensation. Ohio Edison Co. appealed
the decision to the Unemployment Compensation Review Commission
(*Review Commission”), and on January 29, 1999, the OBES
decision was reversed on the basis that Appellant had been
discharged for just cause.

{13} 2ppellant filed a request for review of his claim with
the Review Commission on April 7, 1999. The Review Commission
denied the request on July 2, 1999.

{4} On August 4, 1999, pursuant to former R.C.
§4141.28(0), Appellant filed an appeal of the Review
Commission’s January 29, 1999, and July 2, 1999 decisions in the
Columbiana County Court of Common Pleas. On August 13, 1999,
Appellee filed a motion to dismiss Appellant’s administrative
appeal for lack of jurisdiction because the appeal was not filed
within thirty days of mailing of the July 2, 1999, decision of
the Review Commission, as required by former R.C. §4141.28(0).
On August 27, 1999, the common pleas court granted Appellee’s

motion and dismissed the administrative appeal.

{5} On September 23, 1999, Appellant filed his first

notice of appeal with this Court. On June 30, 2000, this Court
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released its Opinion, which reversed the decision of the court
of common pleas and remanded the case for further proceedings.
Hammon I, supra, at 3. This Court held that Appellee did not
provide sufficient proof of the date of mailing of the decision
of the Review Commission; that a notation of the date of mailing
on the Review Commissions’s decision itself was insufficient
proof of the date of mailing; and that this Court could not
consider a certification list of mailing submitted to us because
this evidence was not properly submitted as part of the record

in the lower court proceedings. Id.

{6} On July 18, 2000, Appellee filed a second motion to
dismiss with the common pleas court, this time attaching a copy
of the Certification List to the motion. On August 1, 2000, the
court of common pleas again granted Appellee’s motion and
dismissed the administrative appeal a second time for lack of
jurisdiction. On August 31, 2000, Appellant filed this timely

appeal.
{7} A2ppellant’s sole assignment of error contends:

{8} "THE LOWER COURT ERRED IN RULING IN FAVOR OF
APPELLEE’S SECOND MOTION TO DISMISS, AS THE DOCTRINE OF
RES JUDICATA PRECLUDED THE RELITIGATION OF THE SAME
ISSUE DECIDED UPON BY THIS HONORABLE COURT."

{19} Appellant argues that Appellee was precluded from
relitigating the issue as to whether Appellant’s administrative

appeal was timely filed. Appellant argues that the doctrine of
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res judicata prevents a party from relitigating an issue that
had been adjudicated by a court of competent jurisdiction. See
Norwood v. McDonald (1943), 142 Ohio St.3d 299, 305. Appellant
distinguishes two branches of res judicata: claim preclusion and
issue preclusion. Claim preclusion bars the bringing of a
second suit between the same parties on the same issues.
Holzemer v. Urbanski (1999), 86 Ohio St.3d 129, 133. 1Issue
preclusion, formerly known as collateral estoppel, prevents a
party from relitigating a fact or issue that was actually and
directly litigated in a prior action, Whitehead v. Gen. Tel. Co.
(1969), 20 Ohio St.2d 108, paragraph two of syllabus; Thompson

v. Wing (1994), 70 Ohio St.3d 176, 183.

{110} Appellant argues that issue preclusion applies to the
only fact in dispute in this appeal: whether Appellant’s August
4, 1999, administrative appeal was timely filed. Appellant
points out that the parties previously litigated this issue in
the common pleas court, which decision ultimately was appealed
to this Court. Appellant states that on appeal, we held that
the burden of proof was on Appellee to establish the date of
mailing of the Review Commission decision and that Appellee did
not provide sufficient evidence of the date of mailing. Hammon
I, supra, at 3. Appellant maintains that in the above
proceeding, Appellee tried to establish a factual issue, failed

to do so, and should not be permitted to litigate the exact



issue again.

{11} 2Appellee argues in rebuttal that the thirty-day appeal
period of former R.C. §4141.28(0) is mandatory and
jurisdictional, citing McCruter v. Board of Review (1980), 64
Ohio St.2d 277, 280. Appellee contends that on remand, the
proper evidence establishing that Appellant’s administrative
appeal was filed late was presented to the trial court.

Appellee submits that res judicata should not apply to this case
because the doctrine only applies to a second and wholly new
suit brought by or against the same parties or those in privity
with them. Appellee contends that the instant appeal is part
and parcel of the original lawsuit between the parties, thus,
Appellee is not attempting to relitigate a prior claim or

action.

{112} 2Appellee also argues that the issue raised in its July
18, 2000, motion to dismiss involved the subject matter
jurisdiction of the court of common pleas. Appellee asserts
that subject matter jurisdiction can never be waived and can be
raised at any stage of the proceedings, citing Proctor v. Giles
(1980), 61 Ohio St.2d 211, 212-212, in support. Appellee
contends that it was proper to raise the issue of subject matter

jurisdiction during the remand stage of the proceedings.

{13} Because we believe that the earlier proceedings in

this matter serve to bar Appellee’s subsequent actions, we must
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reverse the decision of the trial court. In so doing, we base
our decision on the “law of the case” doctrine in addition to
the doctrine of res judicata.

{114} As the issue on review is solely that of the
applicability of certain aspects of a legal doctrine, that of
res judicata, this Court utilizes a de novo standard of review.

Ohio Bell Tel. Co. v. Pub. Util. Comm. (1992), 64 Ohio St.3d
145, 147.

{1115} Appellant has properly outlined the doctrine of res
judicata and its two branches; claim preclusion and issue
preclusion. Appellant relies on issue preclusion as the basis
of its argument on appeal. We note that the term “issue
preclusion” has confusingly been used to describe aspects of
both the doctrine of res judicata and the doctrine of the law of
the case. See Hubbard ex rel. Creed v. Sauline (1996), 74 Ohio
St.3d 402, 404; Holzemer, supra, 86 Ohio St.3d at 133. Because
res judicata generally involves a second lawsuit, as pointed out
by Appellee, issue preclusion as a form of res judicata appears
not to apply to the instant case.

{116} Issue preclusion as an element of the doctrine of the
law of the case does apply to the case at bar. In Nolan v.
Nolan (1984), 11 Ohio St.3d 1, 3-4, the Ohio Supreme Court
summarized the doctrine of the law of the case:

{17} »* * * [Tlhe decision of a reviewing court in



a case remains the law of that case on the legal
questions involved for all subsequent proceedings in
the case at both the trial and reviewing levels. * * *

{118} “The doctrine is considered to be a
rule of practice rather than a binding rule
of substantive law and will not be applied so
as to achieve unjust results. * * * However,
the rule is necessary to ensure consistency
of results in a case, to avoid endless
litigation by settling the issues, and to
preserve the structure of superior and
inferior courts as designed by the Ohio
Constitution.

{19} “In pursuit of these goals, the
doctrine functions to compel trial courts to
follow the mandates of reviewing courts. * *
* Thus, where at a rehearing following remand
a trial court is confronted with
substantially the same facts and issues as
were involved in the prior appeal, the court
is bound to adhere to the appellate court’s
determination of the applicable law. * * *
Moreover, the trial court is without
authority to extend or vary the mandate
given.” (Citations omitted.)

{20} The doctrine of the law of the case,
“precludes a litigant from attempting to rely on
arguments at retrial which were fully pursued, or
available to be pursued, in a first appeal. New
arguments are subject to issue preclusion, and are
barred.” Hubbard ex rel. Creed, supra, 74 Ohio St.3d
at 404-405 (emphasis added). A lower court must
follow the mandate of its court of appeals, whether
correct or incorrect, absent extraordinary

circumstances such as an intervening decision by the



Supreme Court. State ex rel. Sharif v. McDonnell

(2001), 91 Ohio St.3d 46, 48.

{21} Thus, the key issue is whether the factual dispute
over the timeliness of Appellant’s administrative appeal was
actually litigated in the proceedings leading up to this Court’s
previous Hammon I decision. Our review of the record reflects

that the issue was, in fact, fully litigated.

{22} The record reveals that Appellant filed his
administrative appeal, pursuant to former R.C. §4141.28(0), on
August 4, 1999. Appellee filed its original motion to dismiss
on August 13, 1999. The only supporting document attached to
this motion was a copy of the Review Commission decision denying
Appellant’s request for review of the case. (8/13/99 Motion,
State’s Exh. A). On August 16, 1999, the trial court notified
the parties by letter, and filed a corresponding entry, that the
motion to dismiss would be decided on the briefs on August 26,
1999, and that no appearance was necessary. Neither party
objected to the August 26, 1999, deadline or the lack of a

formal hearing.

{23} On August 25, 1999, Appellant filed a response to
Appellee’s motion to dismiss. In the memo attached to this
filing, Appellant first raised the issue that a notation of the
date of mailing contained in the decision by the Review

Commission was not sufficient evidence of the date of mailing,



citing Proctor v. Giles (1980), 61 Ohio St.2d, 211, 212-213.
This is the same case on which this Court ultimately relied in
Hammon I, supra. Appellant also argued that Appellee had the
burden of proving the date of mailing, again citing Proctor,
supra, at 213. Appellee did not offer any additional proof to
substantiate the date of mailing and did not further respond to
Appellant’s legal analysis. Certainly, the correct evidence was
“available to be pursued” at the time. The trial court filed
its decision on August 27, 1999, sustaining the motion to
dismiss, based on the material submitted by the parties. It was

this decision which was reversed by Hammon I, supra.

{124} 2Appellee knew or certainly should have known in the
proceedings below that it had the burden of proving a factual
matter, namely, the date of mailing. Appellee knew or should
have known that it submitted insufficient evidence of the date
of mailing in light of the holding in Proctor. Whether by
choice or by oversight, Appellee failed to submit relevant
evidence of the date of mailing. Upon receipt of Appellant’s
arguments on this issue, Appellee did not request a continuance
of the non-oral hearing or request a full oral hearing.
Therefore, it appears from the record that Appellee was
satisfied with the evidence it presented and the procedure used
by the court. Unlike in a summary judgment proceeding, where

the idea is to present evidence as to an area of law and thus,
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cut short litigation on the issue raised therein, a motion to
dismiss is a full adjudication on the merits of an issue. The
subsequent judgment entry was based, then, on what appears to be

a full and fair adversarial litigation process.

{25} Furthermore, this Court based its Hammon I decision on
the insufficiency of Appellee’s evidence: “the [trial] court’s
decision dismissing appellant’s appeal was not supported by some
competent, credible evidence.” Id. at **3. 1In fact, the
decision was not supported by any appropriate evidence.
Sufficiency of the evidence is a question of law and determines
whether a party is entitled to judgment when the evidence is
construed most strongly in favor of the prevailing party.
Hartford Cas. Ins. Co. v. Easley (1993), 90 Ohio App.3d 525,
530. This Court made a legal determination in Hammon I that
there was insufficient evidence of record that the appeal was
untimely filed. That legal determination is now the law of this
case.

{126} Based on the foregoing analysis, it is clear that this
Court made a legal determination in Hammon I that the court of
common pleas had subject matter jurisdiction over the
administrative appeal. On remand, Appellee attempted to
relitigate the exact issue we previously determined against it
when we remanded the matter for trial on the merits. Based on

the law of the case doctrine, Appellee cannot be permitted to
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rely on new evidence to achieve a different result on remand.
Again, unlike summary judgment, where we simply decide on appeal
whether there is an issue of fact sufficiently disputed by the
parties so that the matter should have further evidence
presented in order to clear up the question of fact, this motion
to dismiss was purported to be fully and completely litigated by
the parties in the court’s initial determination. Appellee is
merely trying to submit evidence it could have and should have
put before the court initially. This evidence is not additional
proof, it is meant to substitute for the evidence presented in
Hammon I. The decision of the trial court to procedurally
dismiss Appellant’s administrative appeal a second time is

hereby reversed.

{127} As to Appellee’s argument that subject matter
jurisdiction can be raised at any time and cannot be waived,
Appellee is only partially correct. “Although adverse parties
may not confer jurisdiction upon a court by mutual consent,
where none would otherwise exist, they may stipulate to the
truth of facts that are sufficient to confer jurisdiction.”
Beatrice Foods Co. v. Porterfield (1972), 30 Ohio St.2d 50,
paragraph two of syllabus. In this way a party can be estopped
from challenging either the facts which establish jurisdiction,
or the facts which defeat jurisdiction. In re Palmer (1984), 12

Ohio St.3d 194, 196. Appellee is attempting to relitigate a
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fact which would defeat subject matter jurisdiction. Although
either party can raise the issue of subject matter jurisdiction
at any time, Appellee is estopped from challenging this issue
once it has been raised and completely litigated in Hammon I.
Because it did not provide the appropriate evidence in
litigation of this issue the first time, when it had opportunity
to do so, Appellee has, in effect, waived objection to this

issue.

{28} We conclude that as the specific factual issue on
appeal was previously fully litigated, the law of the case
doctrine prevents Appellee from retrying the same issue below or
in this appeal. Appellant’s assignment of error has merit and
the dismissal of his administrative appeal is reversed. This
matter is remanded to the trial court for further proceedings

according to law and consistent with this Opinion.

Donofrio, J., concurs.

Vukovich, P.J., dissents; see dissenting opinion.

VUKOVICH, P.J., dissenting:

{29} In this appeal, we have a common pleas court that
dismissed an appeal of an administrative agency decision upon
the ground that the court lacked jurisdiction to hear the appeal
because it was not timely filed. Moreover, we have this

appellate court in a prior proceeding reversing the



aforementioned trial court judgment for the reason that said
judgment was not supported by sufficient evidence. The issue
before us now may be simply stated: Can the trial court consider
additional evidence to again conclude that it must dismiss the
cause before it because it lacked jurisdiction? My colleagues
answer that question in the negative pursuant to the doctrine of
law of the case. As I reach a different conclusion, I
respectfully offer this dissent.

{130} The law of the case doctrine states, “where at a
rehearing following remand a trial court is confronted with
substantially the same facts and issues as were involved in the
prior appeal, the court is bound to adhere to the appellate

court’s determination of the applicable law.” Nolan v. Nolan

(1984), 74 Ohio St.3d 402, 404.

{31} Our prior decision in this case merely opined that a
notation is not enough to show date of mailing. Thus, we found
that the court erred in dismissing for lack of jurisdiction. We
did not say that the trial court had jurisdiction. We just
stated that the court should not have relied on a notation to
establish a lack of jurisdiction. Hence, the trial court did
not fail to adhere to our determination of the applicable law
when it refused to ignore evidence that it lacked jurisdiction.

{132} Further, on remand, the court was not “confronted with
substantially the same facts and issues.” For the first time,
the court received date of mailing certifications which
purportedly demonstrated the untimeliness of the administrative
appeal, and hence its lack of jurisdiction.

{133} Additionally, multiple courts have addressed an
analogous issue by holding that when an appellate court reverses
a trial court’s decision granting summary judgment (because the
movant failed to present sufficient evidence to meet its

burden), the movant may move for summary judgment again, submit
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additional evidence, and properly be awarded summary judgment.

These courts hold that the law of the case doctrine does not bar
the subsequent motion for summary judgment. See, e.g., Myers v.

Goodwill Indus. of Akron, Inc. (1998), 130 Ohio App.3d 722, 725

(specifically refusing to apply the law of the case doctrine to
preclude the court from considering additional evidence on

remand) ; Hill v. B.F. Goodrich Co. (1995), 105 Ohio App.3d 487,

490 (noting that law of the case was inapplicable because
additional evidence in the form of a deposition was presented on

remand). See, also, William v. Akron (2001), 141 Ohio App.3d

724, 728; Kaechele v. Kaechele (1991), 72 Ohio App.3d 267, 271;

Hood v. Diamond Prods., Inc. (Mar. 1, 2000), Lorain App. No.

98CA7278, unreported; Ondak v. Moore (Dec. 29, 1994), Cuyahoga

App. No. 66794, unreported (applying law of the case only
because the lower court was faced with substantially the same
evidence on remand as no additional evidence was submitted) .
{34} In fact, this court upheld a case where summary
judgment was granted after we reversed the prior summary

judgment. Leonard v. Bank One Youngstown (Dec. 24, 1997),

Mahoning App. No. 96CA42, unreported (Waite, J. for the
majority). The nonmovant alleged that our prior reversal barred
subsequent summary judgment by res judicata. We noted that the
movant supported its second motion with affidavits and other
documents, and we then upheld the subsequent grant of summary
judgment. We did not apply law of the case doctrine. See,

also, Wagner v. Galipo (1990), 50 Ohio St.3d 194, 195 (where it

seems that the Court would have mentioned law of the case in
support of its holding if such applies in these situations). I
fail to see the distinction made by the majority between the
above summary judgment cases and the case at bar. In fact, as
aforementioned, many of these cases specifically rely on the law

of the case doctrine even though they are cases of summary



judgment .

{1135} The law of the case doctrine requires that a legal
pronouncement be made and followed. Considering additional
evidence on remand does not go against the previously announced
legal pronouncement. Law of case would mean, for instance, that
the trial court could not dismiss again based solely on the
notation as evidence for the date of mailing. The language in

Hubbard ex rel. Creed v. Sauline (1996), 74 Ohio St.3d 402,

which explains one instance of the use of the law of the case
doctrine, is not applicable to this case. When stating that a
litigant is precluded from relying on arguments “at a retrial
which were fully pursued, or available to be pursued, in a first
appeal,” the Court is referring to the situation where a party
fails to appeal on an issue that was determined by the trial
court but still tries to raise it on remand and in the next
appeal.

{136} Moreover, as the majority notes, subject matter
jurisdiction can be raised at any stage of the proceedings.

Proctor v. Giles (1980), 61 Ohio St.2d 211, 212. If a court

lacks jurisdiction, then its decision is void. Thus, all
arguments set forth above are even stronger when applied to this
jurisdictional case.

{137} Finally, any mention of issue preclusion by the
majority would also fail under the preceding rationales.
Furthermore, the doctrine of issue preclusion requires the issue
to be actually litigated and determined and refers to a second

action. Fort Frye Teachers Assoc. v. State Emp. Rel. Bd.

(1998), 81 Ohio St.3d 392, 395. Cf. Sauline, 74 Ohio St.3d at
404-405 (an earlier case). Here, we have the same action, and
the specific issue was not actually litigated or determined by
any court. No court determined that jurisdiction existed, and

no court evaluated whether the certifications of mailing



established a lack of jurisdiction.

{138} For all of the foregoing reasons, the trial court
properly considered the evidence presented to it on remand
concerning its lack of jurisdiction. The trial court judgment
dismissing the action for lack of jurisdiction should be

affirmed. Accordingly, I hereby dissent.
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