[Cite as State v. Tackett, 2006-Ohio-2237.]

IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

SANDUSKY COUNTY
State of Ohio Court of Appeals No. S-05-022
Appellee Trial Court No. 05-CR-000471
V.
Robert L. Tackett DECISION AND JUDGMENT ENTRY
Appellant Decided: May 5, 2006
N——
Norman P. Solze, Sandusky County Prosecuting Attorney, for appellee.
Beth A. Bales, for appellant.
N
SKOW, J.

{111} This matter comes on appeal from the Sandusky Court of Common Pleas,
which sentenced appellant, Robert L. Tackett, to 11 months incarceration upon his plea of
guilty to one count of breaking and entering, a felony of the fifth degree and a violation
of R.C. 2911.13(A).

{12} Appellant's counsel has, pursuant to Anders v. California (1967), 386 U.S.
738, submitted a request to withdraw as appellate counsel. If appellate counsel,

following a conscientious examination of his case, finds the case to be wholly frivolous,



she should advise the court of such finding and request permission to withdraw. Id. at
744. See, also, State v. Duncan (1978), 57 Ohio App.2d 93. As required by Anders,
appellant's counsel has submitted a brief indicating potential issues for appeal, has mailed
a copy of the brief to appellant, and has notified him of his opportunity to submit an
appellate brief. Appellant has not submitted his own brief, and the state has not filed an
appellee's brief.

{113} Appellant's counsel has proposed a potential assignment of error for review:

{114} "The Court erred in sentencing the Defendant without the aid of a pre-
sentence investigation report."

{115} On June 15, 2005, appellant was indicted by the Sandusky Grand Jury for
one count of breaking and entering, one count of safecracking, and one count of fifth
degree felony theft. On August 11, 2005, appellant pled guilty to one count of breaking
and entering. According to a plea agreement, the prosecution dismissed the counts of
safecracking and theft. Upon his written plea agreement, appellant waived the
preparation of a presentence investigation report.

{16} Appellant was sentenced to 11 months of prison, with credit for 95 days
already served prior to sentencing. The sentencing hearing transcript and the trial court's
judgment entry of sentencing reflects that, in sentencing appellant, the trial court found
that appellant had previously served a term of incarceration, and also, pursuant to R.C.
2929.14(B)(2), that the shortest prison term would "demean the seriousness of the

Defendant's conduct and would not adequately protect the public.” If a prison term is



imposed for a felony of the fifth degree, the minimum allowable term is six months
incarceration.

{17} On February 27, 2006, the Ohio Supreme Court decided State v. Foster
(2006), _ Ohio St.3d ___, 2006-Ohio-856, which found portions of Ohio's sentencing
scheme unconstitutional as violative of the Sixth Amendment principles set forth in
Blakely v. Washington (2004), 542 U.S. 296, and Apprendi v. New Jersey (2000), 530
U.S. 466. Since the trial court relied upon an unconstitutional statute, appellant's
sentence is contrary to law and must be void. 2006-Ohio-856 at § 103-104.

{118} Because appellant was sentenced pursuant to an unconstitutional statute, his
sentence is hereby vacated and this matter remanded to the trial court for resentencing in
conformity with the non-severed sentencing statutes. We hereby grant appellate
counsel's motion to withdraw as counsel and instruct the trial court to appoint new
counsel to represent appellant at re-sentencing. The state is ordered to pay the costs of
this appeal pursuant to App.R. 24. Judgment for the clerk’s expense incurred in
preparation of the record, fees allowed by law, and the fee for filing the appeal is awarded
to Sandusky County.

SENTENCE VACATED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6th Dist.Loc.App.R. 4, amended 1/1/98.



Peter M. Handwork, J.

JUDGE
Mark L. Pietrykowski, J.
William J. Skow, J. JUDGE
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/?source=6.
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