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APPEAL from the Franklin County Court of Common Pleas
McCORMAC, J.

{11} Defendant-appellant, Siradjou Baro, appeals from the October 19, 2012
judgment of the Franklin County Court of Common Pleas convicting him, pursuant to a
no contest plea, of two counts of trademark counterfeiting and imposing a term of
community control. Defendant assigns a single error:

The trial court committed reversible error by overruling a
defense motion to suppress the results of a search conducted
in violation of the rights afforded by the Fourth and
Fourteenth Amendments to the United States Constitution
and Section 14, Article I of the Ohio Constitution.

Because the trial court properly denied defendant’'s motion to suppress, we affirm.
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I. Facts and Procedural History

{12} On September 9, 2011, Charles Disbennett, a counterfeit merchandise
investigator for Hi-Hope Consulting, informed the Franklin County Sheriff's Office that
counterfeit merchandise was being sold at Eastland Flea Market. (Joint Exhibit 1,
Attachment 1.) On September 18, 2011, Detective Joe Schuler and Disbennett conducted
a plain-clothes canvass of Eastland Flea Market for counterfeit merchandise. (Joint
Exhibit 1, Attachment 1.) Disbennett noted counterfeit merchandise was being sold at all
but two of the booths in operation on the day of the canvass. (Joint Exhibit 1, Attachment
1)

{13} Following the canvass, Detective Schuler asked a Franklin County
Municipal Court judge whether a separate warrant would be necessary for each booth
within the flea market. Upon the opinion of the judge that a single warrant would validly
authorize a search of the entire building, Detective Schuler filed an application for a single
search warrant.

{14} On October 6, 2011, another judge of the Franklin County Municipal Court
issued a warrant authorizing a search of Eastland Flea Market for evidence of counterfeit
merchandise. (Attached as an Appendix.) On October 7, 2011, detectives from the
Franklin County Sheriff's Office executed the search warrant at the flea market.

{15} Atthe time of the search, defendant was in control of four booths at the flea
market, which was open for regular business at the time. Officers interviewed defendant,
identified him, and allowed him to leave while they completed an inventory of the items
found in his booths. Investigators seized items including merchandise offered for sale and
merchandise tags containing company trademarks.

{16} By indictment filed February 15, 2012, defendant was charged with seven
counts of trademark counterfeiting in violation of R.C. 2913.34. On June 21, 2012,
defendant filed a motion to suppress evidence seized by officers from Eastland Flea
Market, contending that the evidence was unconstitutionally obtained in violation of the
Fourth and Fourteenth Amendments to the U.S. Constitution and Ohio Constitution,
Article I, Section 14. On September 27, 2012, the trial court held a hearing on the motion

to suppress and, after receiving testimony, denied the motion. On October 17, 2012,
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defendant entered a no contest plea to the indicted offenses and the trial court sentenced
him accordingly.
Il. Assignment of Error

{17+ Appellate review of a motion to suppress involves a mixed question of law
and fact. "In a motion to suppress, the trial court assumes the role of trier of fact and is in
the best position to resolve questions of fact and evaluate witness credibility.” State v.
Curry, 95 Ohio App.3d 93, 96 (8th Dist.1994). The reviewing court must accept the trial
court's findings of fact in ruling on a motion to suppress if the findings are supported by
competent, credible evidence. State v. Claytor, 85 Ohio App.3d 623, 627 (4th Dist.1993).
Accepting the facts as true, the reviewing court must then independently determine as a
matter of law, without deference to the trial court's conclusion, whether the facts meet the
appropriate legal standard. State v. Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372, { 8.

{118} Defendant asserts the trial court erred in overruling the motion to suppress
evidence because the warrant to search and seize his property did not particularly
describe the place to be searched. The state responds that (1) the issued warrant was
valid, (2) the good-faith exception to the exclusionary rule applies, and (3) the plain view
exception to the warrant requirement applies.

A. Plain-View Exception

{19} Defendant contends the plain-view exception to the warrant requirement
does not apply because the seized evidence was not in plain view, the discovery of the
evidence was not inadvertent, and the incriminating nature of the evidence was not
readily apparent. Because the record is unclear as to whether some of the evidence seized
from defendant’s booths was in plain view, we examine whether the search warrant was
valid or if another exception to the warrant requirement applies.

B. The Warrant Was Validly Issued Under the Circumstances

{110} The Fourth Amendment to the U.S. Constitution, as applied to the states
through the Fourteenth Amendment, and Ohio Constitution, Article I, Section 14, protect
"[t]he right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures.” See State v. Ford, 10th Dist. No. 07AP-803, 2008-
Ohio-4373, 1 19 (noting the protections of Ohio Constitution, Article I, Section 14, and the
Fourth Amendment to the U.S. Constitution are coextensive), citing State v. Robinette, 80
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Ohio St.3d 234, 238-39 (1997). " '[T]he Fourth Amendment "safeguard is designed to
require a description which particularly points to a definitely ascertainable place so as to
exclude all others.” ' ™ United States v. Votteller, 544 F.2d 1355, 1357 (6th Cir.1976),
guoting United States v. Lemmens, 527 F.2d 662, 666 (6th Cir.1976), quoting People v.
Watson, 26 11l.2d 203 (1962). "The Fourth Amendment requirement of particularity
prevents 'a general, exploratory rummaging in a person's belongings." " State v. Young,
146 Ohio App.3d 245, 256, quoting Coolidge v. New Hampshire, 403 U.S. 443, 467
(1971).

{11} Defendant contends the particularity requirement was violated in this
instance because the warrant described the entire building instead of the individual
booths operated by defendant. In Votteller, a single warrant was issued to search a multi-
floor building containing a business on the first floor and separate apartments on the
other floors. Id. at 1362. The court found the warrant was void because it authorized a
search of the entire building without cause to search all of the units. Id. at 1364.

{1112} Unlike in Votteller, where the building was a multi-use structure subdivided
by walls and floors into distinct, self-contained units, the Eastland Flea Market was a
single-use structure consisting of open displays and booths. Under these circumstances,
the Eastland Flea Market cannot be considered a multi-unit structure and, therefore, the
warrant in this case complied with the Fourth Amendment particularity requirement.

C. Good-Faith Exception to the Exclusionary Rule Applies

{13} Although finding the warrant validly authorized the search ends the
analysis, we nevertheless examine whether the good-faith exception to the exclusionary
rule applies in the event the warrant was invalid.

{1 14} "The fact that a Fourth Amendment violation occurred—i.e., that a search or
arrest was unreasonable—does not necessarily mean that the exclusionary rule applies.”
Herring v. United States, 555 U.S. 135, 140 (2009). "The exclusionary rule should not be
applied to suppress evidence obtained by police officers acting in objectively reasonable,
good faith reliance on a search warrant issued by a detached and neutral magistrate but
ultimately found to be invalid.” State v. Wilmoth, 22 Ohio St.3d 251 (1986), paragraph
one of the syllabus, following United States v. Leon, 468 U.S. 897 (1984). "To trigger the
exclusionary rule, police conduct must be sufficiently deliberate that exclusion can
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meaningfully deter it, and sufficiently culpable that such deterrence is worth the price
paid by the justice system."” Herring at 144.

{1115} The deterrence rationale underlying the exclusionary rule " ‘loses much of
its force' * * * when an officer acting with objective good faith has obtained a search
warrant from a judge or magistrate and acted within its scope.” Leon at 919-920, quoting
Michigan v. Tucker, 417 U.S. 433, 447 (1974). "In the ordinary case, an officer cannot be
expected to question the magistrate's probable-cause determination or his judgment that
the form of the warrant is technically sufficient.” Id. at 921. See also Massachusetts v.
Sheppard, 468 U.S. 981, 990 (1984) ("'[T]he exclusionary rule was adopted to deter
unlawful searches by police, not to punish the errors of magistrates and judges.’ "),
quoting Illinois v. Gates, 462 U.S. 213, 263 (1983) (White, J., concurring in judgment);
Herring at 142. Here, the officers properly requested a determination by a judge on the
issue of whether multiple warrants were required to execute the search. Even if the single
warrant for the entire structure was invalid, the error in issuing the warrant would be
attributable to the judge, not the officers.

{1 16} However, the good-faith exception to the exclusionary rule does not apply
where the officer's reliance on the warrant was not objectively reasonable. "[S]uppression
remains an appropriate remedy where: (1) ™* * * the magistrate or judge * * * was misled
by information in an affidavit that the affiant knew was false or would have known was
false except for his reckless disregard of the truth * * *'; (2) ™ * * the issuing magistrate
wholly abandoned his judicial role * * *'; (3) an officer purports to rely upon * * * a
warrant based on an affidavit "so lacking in indicia of probable cause as to render official
belief in its existence entirely unreasonable” *; or (4) ™ * * depending on the circumstances
of the particular case, a warrant may be so facially deficient—i.e., in failing to particularize
the place to be searched or the things to be seized—that the executing officers cannot
reasonably presume it to be valid.' " State v. George, 45 Ohio St.3d 325, 331 (1989),
quoting Leon at 923.

{117} Defendant contends that because the warrant authorized a search of the
entire structure, it was so facially deficient in particularizing the place to be searched that
officers could not reasonably have presumed it to be valid. Defendant's argument is

without merit since, as discussed above, the warrant complied with the particularity
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requirement. Thus, suppressing evidence obtained in this case through objectively
reasonable reliance on the issued warrant would not serve the deterrence rationale of the
exclusionary rule. See Leon at 922.

{1 18} Because the warrant validly authorized the search and seizure of
defendant's property or, in the alternative, the good-faith exception to the exclusionary
rule would apply if the warrant was invalid, we find there was no violation of the Fourth
and Fourteenth Amendments to the U.S. Constitution and Ohio Constitution, Article |
Section 14. Accordingly, defendant's assignment of error is overruled.

I11. Disposition

{1 19} Having overruled defendant's assignment of error, we affirm the judgment
of the Franklin County Court of Common Pleas.

Judgment affirmed.

KLATT, P.J., and SADLER, J., concur.
McCORMAC, J., retired, of the Tenth Appellate District,

assigned to active duty under authority of the Ohio
Constitution, Article 1V, Section 6(C).
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APPENDIX

e -
SEARCH WARRANT AFFIDAVIT
&
THE STATE OF OHIO | FranktinG SRR ¢C
FRANKLIN COUNTY ' in Gounty Huml;wl Caurt, Co!urnbul Ohio

MUACT 11 Ml 79

Defore me, the undersigned, & Andge of Framedin Copuy Muniipad Cowd, Ewhmbua Oﬁto,
appearad Frankin Co. Sherffs Detective J, Sehiver #6840, [T :

Whe being duly swork according o faw, 19 yaar veleran of the Franifin Co. SJ'.ren#s Dﬁice expeenc Jn fhis
iypes of imvestigations, depeses and 5ays hal fie fras gpod canss Io befieve and does befieve hat

Pursuard 0 2033, 21 ORC and Crvinal Ryde 418, avidence of ife commigeion oF the orimirel offense, To WiE
Trademark Counlterfeiting, Do Reviged Cods Sechon 297334 For counterfed marshendize, doouments,
pholograghs, aay and aff of tha records pevtaing to the identification of the Frdvidual booll fessee’s end the
sale of eny countelfel memhandiss, baitg sold et the Easitand Flas Market or any of ita sgents. Evidence fo
the commission of the Crime, 1o keise sy hancica, aif Mes, ai it: chotevmerts,
bilfings end Aoancisl reeorts miatad 1o e offense. Propert) which may idenlfy or Irace the suspesls presers
during e offense, sermples of malerials the cubjects may have carrded front the Scehe of NS person, parsanal
property ar atter objects fo idantlfy witnessos to assist in the Mmestipation process, ncluding any fems
dearnad to be of ewidsntiary valve in the imestigation of the aime of Tredernark Coumterfeding, ORC.
297334

aro hewng kept In 8 certam buidheg or /oam o facaiion o velicly Keowd ay

Easttand Flea Markal, 4107 Refugee Rd., Cofumbus, Ohin 43232, a simgle story cormmercial, brick tulding
with & Wit entry way with Eastiand Flaa Merket sirape affived 1o 8.

I zakt Frankiin County, Ohio, in Viclalion of seetion
Trademark Counbarfeiting, Ohio Revised Coda Section 3013.34

Tha faets upoet which sueh ballef is basod are as folfows

See Attachmants #1, #2, #3 and #4

e 2

%-_ o
[Yeputy Sherf &

Sworn {0 ma ard subscribed i my mesence this 6" day Octobier AL 2011

‘48

" ILagh Framkdin Caumy VU Gowt ke Time

7 oM
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WARRANT TO SEARCH ]
a2 i]: 0{! TR

N T TT My
In the Frariklin County Municipal Court, Columb Chio

THE STATE OF GHIO v, EASTLAND FLEA MARKET
FRANKLIN COUNTY
35 4101 Refuges Rd,

Columbus, Ohio 43232

To the Shenl¥ of Frarmdin Courty, Qhin, Greatitys;

WHEREAS, Ifrere has been fied with e b affidavt, a copy of Which apoears ettached herefo, these ars,
thersfors, Io carmmand you i the narre of the State of Onio wih the v 8rid proper assistance, o
anter, in the daylime fin the nighttima) infa pramizes and eunilags, imown ag

Casland Flea Markal, 4101 Refugee Fo., Cofurtous, (i $3232 4 single story commercial, brick biikdimg
wilh & whita snty way with Eastland Aea Merkat zignags affied 2 7L

and fo execyte B ssorch of o sald Dremises and cortifage within {72 Haurs) affer the issuance of this warant.
The sakd gramizes hefrg in fhe sounly of Franidin, Ohig, sitreseid, and fhera diigentty search for (the said
goods, ehatiels, or arfiefes), to wil

FRureirant ie 2033, 21 ORC and Crmtinal Fula 418, ewdenca of the commission of tha oimiral affenss, To Wi
Tradermark Counterfeiing, Otlo Rsuised Code Section 2213 .34 For coontarfat merchandisa, docuants,
phatographs, ey 8rd ait of the records perainng to the identiffcation of e dvidual boosth feesee's and the
sale oF any carnterfeit mechaniso, Leing soid at ihe Eastiand Siaa Markes or any of §5 agems. Cuidenes io
the cammission of the crime, fa pclude any countereied marchancise, af Tes, aff efectronic documen!s,
biitrgs and Gnencial records ralsted i the offense. Froperdy which may ideniify or frace the suspects prasent
duing ihe afense, samples of mealerals (e subjects may have carted from Hie S0eNe ont his oerson, persoral
property or other abiecls fo identiy wilmessas (0 s5/3t (1 e itvastioation procass, including any tems
daemed to he of evidentiany velue i itw investigation of the oime of Trademark Countemeiing, OUR.C.
291334,

and tiat you bring ihe same or aty pai tharedd, found on such seanch, forthwitn bafore me ar some othar
fucge of fiig coot having cogrzance Meredd, ¢ he dispesed of and realr wilh according o few.

Jindow Framkhn S:owmty Municpal Cowt, Diara f Tame

106 oyt
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ATTACHMENT #1
Ths facts upon witich such helffef Is hased are as foliows:

The Afflant is emplayed &3 a Deputy Shariff for the County of Frankkn, £1ata gf Ohia, and has besn
30 for 19 years. The Affinnt is curtently assighed a3 a detective within the Infesiijationg Bureau.

On Saplembar &th, 2011, Charles Dish i, & i (] with Hi-Hopa Canzulting, Inc.,
contacted the Afflant about courterfoit itens baing scld at the Eastkand Fige Market, 4151 Refdges Rd.,
Columbus, Ohis 43232, Mr. Disbannatt sxplained ba Is 3 contractie ¢ agveral major merc handisors to
Includa, but not limikted to, Niks, Recording indusiry Aszociatien of Ammﬁ; % tions Picturs..

Assoclatien of America, Pola Ralph Lavren Corparation, and Coach. Seas et 83 'Hels a
certifled as an sxpert in the idendification of counterfeit merchandizce. Mr. nilétt stateid ‘that the
Eastland Flea Market was selling ccutterfell tems, A R

On Ssptember 16th, 2011, Mr. Diabennett and the Affiant want to the Eastland Flae Market, located
at 4101 Rafuges Rd, Columbus, Ohis 83232 The bukiness consisted of zeveral diffarent hooths
salling a variety of i Mr. Disky it ifentified counterfait Rams In all but {2} baoths, Hems
that were [dentified countarfeit ware hanging an the walls or on display on tables at the individual
bootha in plain view and for aala to the publle. Bams iMentified ss counterfeld wers as follvwa: Sap
aAttachment #4.

While on acena, the Affant obsarved several vandors of tha Eastiang Fiea Market, pringing In
cauntsrfeit marchandlise from vehiclss parking lot, to sell at thalr Individual bootha.

The Afflant requasis that a search warrant be issued for the v of it handi
and any alactronic of papsr documents to identify the partiea Involvad In the salling of counterieit
merehandizs, that Is located at the Eastland Flea Market property and curllage, locatnd et 4101
TRefugas Rd., Columbus, Franklin Courtty, Obio 43232,

DETEGTIVE J. SCHLUER 7840
FRANKLIN COUNTY SHERIFFS OFFIGE
DETECTIVE BUREAU

Sworn before me thia 6" day of Getober, 2011t 128y /i O
Franhlin County Municlpal Gourt Jucge

Toar

* Dapufy Sharlff

SworT ta before me and e 1 My o this .{ gy A L7 AD

J/mé?/ﬂff 77 A

Judge Franklin County Muncpal Cour, Dlate | Tines
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