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CUPP, J.

{11} Plaintiff-appellant, Alfred Nickles Bakery, Inc., appeals the
judgment of the Common Pleas Court of Allen County granting Sheriff-Goslin
Company’s motion for summary judgment.

{92} Nico Molina (“Molina”) and Randy Marshall (“Marshall”’) were
employed as roofers for Sheriff-Goslin. On April 5, 2001, Molina and Marshall
were assigned two roofing jobs at two separate sites. However, after completing
the first job, Molina and Marshall, never went to the second job site, but rather,
went to a bar. Later that same night, at approximately 10:50 p.m., Molina, while
traveling on North Sugar Street in Bath Township in a Sheriff-Goslin Company
truck, collided with a semi-truck owned by plaintiff-appellant, Alfred Nickles
Bakery, Inc. (“appellant”). Marshall was a passenger in the truck at the time of the

accident. Both Molina and Marshall were killed. The coroner’s report revealed

that Molina had a blood alcohol level of 0.38%.
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{113} On April 8, 2002, appellant filed a complaint against the Estate of
Nico Molina and Sheriff-Goslin Company. Appellant prayed for relief against the
Estate of Nico Molina in an amount in excess of $25,000 and also sought
judgment against Molina’s employer, Sheriff-Goslin Company, based upon the
theory of respondeat superior.

{14} Sheriff-Goslin Company filed a motion for summary judgment on
the grounds that the doctrine of respondeat superior is inapplicable to the case at
bar because Molina and Marshall were not acting either within the course or scope
of their employment at the time of the accident. On December 12, 2003, the trial
court granted Sheriff-Goslin Company’s motion for summary judgment.

{15} The appellant now appeals the judgment of the trial court and sets
forth one assignment of error for our review.

ASSIGNMENT OF ERROR NO. |

The trial court erred in granting Sheriff-Goslin Company’s

motion for summary judgment pursuant to Ohio Civil Rule 56

by finding as a matter of law that defendants, Nico Molina and

Randall K. Marshall, were not acting within the scope of their

employment with Sherriff-Goslin.

{16} Our review of the record reveals that the trial court has thoroughly
addressed all of the relevant factual and legal issues pertaining to this appeal in its

judgment entry in which it granted Sheriff-Goslin Company’s motion for summary

judgment. Accordingly, for the purposes of ruling on appellant’s assignment of
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error herein, we hereby adopt the well-reasoned final judgment entry of the trial
court dated December 12, 2003, incorporated and attached hereto as Exhibit A, as
our opinion in this case.

{17} For the reasons stated in the final judgment entry of the trial court,
attached and incorporated herein as Exhibit A, appellant’s assignment of error is
overruled and the judgment of the Common Pleas Court of Allen County is
affirmed.

Judgment affirmed.

SHAW, P.J., and BRYANT, J., concur.
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ALFRED NICKLES BAKERY, INC, . CASENO.CV2002 0386
Plaintiff V : ‘"
Vs, - e e T JUDGMENT ENTRY GRANTING *
e ~ SUMMARY JUDGMENT TO
| ESTATEOFNICOMOLINA SHERRIFF-GOSLIN COMPANIES
Defendant : | B 4
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This matter is before the Court upon defendant Shemff—Goshn :
Company’s MOthIl for Summary J udgment and Plamtxff N1cl<1es Bakery’s
Response. The Court has cons1dered the respectxve Memorandurns
kAff1dav1ts and Transcnpts / ‘

, N1co Molma (“Molma”) and Randy Marshall (“Marshall”) were
employees of Shernff Goshn Shemff'Goslm furmshed trucks for

employees Each workday they reported to the Shernff—Goslm
' ofﬁce/warehouse before gomg to work. - ; \ :
By written policy and manager ) 1nstruct10ns employees were stnctly
prohibited from using the Shemff—Goshn trucks for personal reasons. '
On April 5 2001, Mohna and Marshall were a531gned to do two jobs.
 The first roofing job was on Pro Dnve and was eshmated to take four )
hours. The second job was for repalrs on Eversole Drive and was estnnated

to take two (2) hours (three (3) at the most). Seltz Tr. Pg 18-21 The




Case No. 1-04-05

~ shlngles for the Eversole JOb were in the Shemff Goshn truck driven by
~ Molina. G S HET T S » o

% B It was Iater deterrmned that Molma and Marshall never reported to the

‘Everso]e Dnve job. Instead Mohna and Marshall at some pomt stopped to
drink alcohol

At around 10:50 P. M on Aprr] 5, 2001 Mohna with Marshall as -
passenger, were proceeding in Shemff Goshn truck .on North Sugar Street in
‘Bath Townsh1p when the truck went left of center and colhded w1th semi--
truck owned by p1a1nt1ff - :

Both Molina and Marshall were kﬂled Atthe time of the accident,

- and by the Coroner’: s Report Molina regxstered an alcohol level of 0. 38%
W.A. - almost 4 times over the legal limit. There 1S no question that liability
 forthe accident rested w1th the dnver of the Shemff Goshn truck.

Plaintiff’s Complaint clanns that the decedent tortfeasor (Mohna) was
operatmo the truck in the conrse and scope of hlS employment and therefore
Sherriff-Goslin is liable for neghgent acts of its employee Molina, pursuant
to the doctnne of respondeat supenor : i

" Pursuant to C1v11 Rule 56, summary Judgment is approprlate if: (1)
there is no issue of rnatenal fact; (2) the moving party is enutled to judgment
asa matter of law; and 3) reasonable minds can come to but one conclus1on
and that conclusion is adverse to the party agamst whom the ‘motion for
summary judgment is made who is entltled to have the evidence construed
most strongly in his or her favor. State ex rel. Cassels v. Dayton City School
Dist. Bd. of Ed. (1994), 69 Ohio St.3d 217, 219 See Temple v. Wean Unzted
Inc. (1977) 50 Ohio St.2d 317, 327. The burden of showing no genuine
issue ex1sts as to any material fact falls upon the moving party. Harless V.
Willis Day Warehouszng Co (1978); 54 Oh10 St.2d 64, 66
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The OhIO Suprerne nrt has estabhshed the standards for grantrng

summary Judgment undeer ;‘R 56W : _'party asserts thatanonmovrng, = |

- party has no evrdence to estabhsh an essentral element of the nonmovmg
party’s case. Dresherv Burt (1996) 75 Ohro St. 3d 280. C1v R. 56(E)
requires the nonmovmg party to.go beyond the pleadmgs affrdavrts or by
the deposmons answers to mterrogatones and admrss1ons on. file, and

: desrgnate specific: facts showmg that there isa genume 1ssue for trral :
Dresher at. 289 (crtrng Celotex Corp ». Catrett (1986) 477 U S.317). The
: last two sentences of C1v R 56(E) provrde that

i When a motron for summary Judgment is made and supported .
as provided in this rule, an adverse party may not rest uponthe
© mere allegatrons or denials of his pleadings, but his Tesponse,
- by affidavit or as otherwise provrded in the rule, must set forth
e specific facts  showing that there is a genuine issue for trial. If
he does not so respond summary judgment if approprrate
_shall be entered agarnst him. :
Accordmgly, if the movmg party has satrsﬁed its mrtral burden the
‘ nonmovmg party then must set forth specrﬁc facts showmg that there is a
genuine 1ssue for trial, and if the nonmovant does not respond summary
' ]udgment 1f appropnate shall be entered agamst the nonmovmg party
r Dresher at 293. . o :
Ohio law provrdes that m order for an employer to be hable under the
, doctnne of respondeat supenor the tort rnust be committed within the scope
of employment. Boch v. New Yark sze Ins Co. (1964) 175 Oh10 St. 458.
In Boch, supra the Suprerne Court of Ohro observed that the necessary
 elements of the cause of actron were '

‘1. The express or 1mplred authonzatron by the employer for the use of
the automobrle T : &




Absentany of theseelements, thecause of action fails.

hours after normal quitting trme

2. The employee be in the performance of the work he was employed
to do at the trme of the accrdent

3 The employee was under the drrectron or control of the employer

N

Plaintiff makes yariou‘s arguments in atternpt to show that Molina was
within the course and scope of his employment Pla1nt1ff pomts to the fact
that Molina 1 was dnvmg Sherriff- Goshn s truck i a northerly dlrecuon on
North Suoar Street and that th1s was in the general v1cmrty of vanous places

that may show that Mohna was headrng to the Job site on Eversole Drive.

,Plamtrff further pornts to the fact that the shmgles for the Eversole pro;ect

were still in the truck at the time of the. accrdent Plaintiff further points to

A

‘the fact that Molma and Marshall prevrously worked on some roofmg jobs

after normal busrness hours ‘ ‘

: The Court finds that these arguments are mere speculation and not
grounded on any facts to thrs partrcular case. The fact 18 that Molma
drsobeyed his manager, falled to report to the Eversole Dr1ve project, did not
return the truck to the office and clock out ‘was dnnkmg alcohol for a
consrderable perrod of time that therefore regrstered a.38% blood alcohol
and was 1n an accrdent at lO 50 P. M rn the evemng some four to five

r 5 | i
The Court further ﬁnds not to grant summary Judgment on the facts of -
this case would be an 1n3ust1ce to the pohcy that proh1b1ts recovery from an
employer when an employee acts outsrde the scope of his employment.

There is nothrng but speculatron that Mohna and/or Marshall were doing

: anythmg to further or promote Shernff Goshn 8 busmess at 10:45P.M. in

the evenmg
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Therefore, the Court fmds that there are no material i issues of fact and

as a matter of law Molma and Marshall were actmg outside the scope of -
their employment in clear V101at10n of the Sherriff-Goslin rules and
e regulations at the time of the instant accident.

Further, for the reasons set forth in’de’feﬁdaet’s argument, Summary
Judgment is also appropriate oh the negligent entfﬁstment claim because
there has been no evidence submitted that Molina was known to be
unhcensed or incompetent to drive the Shemff-Goshn Company truck.

- Pursuant to Civ.R. 54(B), the Court finds that this is a final judgment

as to one but fewer than all of the cla1ms or parties and further makes an

expressed determination that there is no Just reason for delay.
IT IS SO ORDERED.

— :aj;c,,,. |

 Richard K: Warren, Judge

RKW/m_]m
DATE December _L 003
cc: Gregory Swope ‘
- 1. Alan Smith
James Utrecht
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