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 YOUNG, P.J. 

{¶1} Defendant-appellant, Jonathan Baird, appeals his con-

viction in the Madison County Court of Common Pleas for feloni-

ous assault.  We affirm the conviction. 

{¶2} During the early morning hours of May 29, 2003, appel-

lant and Glenn Meade were involved in an altercation in which 

Meade suffered serious physical injury to his left eye.  Al-
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though Meade's eye had been damaged in an accident when he was 

seven years old, the eye was still functional albeit limited, 

permitting Meade to see peripherally, to view objects up close, 

and to perceive light. 

{¶3} Earlier on May 28, 2003, the 66-year-old Meade was 

told that appellant had been on his property.  Meade had prob-

lems with trespassers and theft so he went out looking for ap-

pellant in order to tell him to stop coming onto his property. 

{¶4} Driving around town after midnight, Meade found appel-

lant outside the Satellite bar in Mount Sterling.  Meade exited 

his truck and confronted appellant.  The two argued verbally for 

a time.  Meade then attempted to return to his vehicle.  As 

Meade approached the truck door, appellant grabbed him by his 

shoulder, turned him around, and punched him in the left eye.  

Appellant punched Meade again in the face, causing him to fall. 

While on the ground, appellant kicked him. 

{¶5} At this point, Vivian Burns, who witnessed the alter-

cation from her motor vehicle, drove towards the two men.  She 

flashed her lights in an attempt to stop the fight.  Appellant 

left the scene and Meade laid motionless on the street.  Burns 

went home to notify the police.  Meanwhile, appellant went to 

the Mount Sterling police station.  There, appellant alleged he 

had been assaulted by Meade and only acted in self-defense.  He 

prepared a written statement describing how Meade kicked him 

first and that appellant responded by kicking Meade in the face. 
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Mount Sterling police held appellant until they could discover 

what had occurred. 

{¶6} As appellant reported the incident to the police, 

Meade was being taken to the hospital.  After realizing that he 

could not receive proper treatment from Fayette County Memorial 

Hospital, Meade was transferred to Mount Carmel West.  There, 

Dr. Timothy Quinn, an ophthalmologist, first examined Meade.  

Meade suffered serious damage to his left eye requiring three 

hours of surgery performed by Dr. Quinn.  The globe was rup-

tured.  After the incident, Meade was unable to see anything 

with his left eye.  Dr. Quinn then referred Meade to Dr. Mark 

Lomeo, an ophthalmologist with an optical/retinal surgery spe-

cialty.  Two weeks later, upon the consideration and recommenda-

tion of both doctors, Meade had the eye removed. 

{¶7} On June 13, 2003, appellant was indicted for felonious 

assault.  His case was tried by a jury in August 2003.  The jury 

returned a guilty verdict.  On September 2, 2003, the court sen-

tenced appellant to seven years imprisonment and ordered him to 

pay costs for prosecution and restitution. 

{¶8} Appellant now appeals the conviction raising three 

assignments of error. 

{¶9} Assignment of Error No. 1: 

{¶10} "THE TRIAL COURT ERRED TO THE PREJUDICE OF DEFENDANT-

APPELLANT BY SUBMITTING THE CASE TO THE JURY AND RENDERING JUDG-

MENT ON INSUFFICIENT EVIDENCE.  THIS ERROR WAS PRESERVED BY 
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DEFENDANT BY MOVING FOR ACQUITTAL AT THE CLOSE OF THE STATE'S 

CASE DURING TRIAL." 

{¶11} In determining whether the evidence at trial was suf-

ficient to support a conviction, an appellate court will "exam-

ine the evidence admitted at trial to determine whether such 

evidence, if believed, would convince the average mind of the 

defendant's guilt beyond a reasonable doubt.  The relevant in-

quiry is whether, after viewing the evidence in a light most 

favorable to the prosecution, any rational trier of fact could 

have found the essential elements of the crime proven beyond a 

reasonable doubt."  State v. Jenks (1991), 61 Ohio St.3d 259, 

paragraph two of the syllabus. 

{¶12} Appellant argues that there was insufficient evidence 

to convict him of felonious assault because the state did not 

show that there was serious physical harm to Meade or that ap-

pellant acted knowingly. 

{¶13} R.C. 2903.11(A) defines felonious assault, in perti-

nent part, as follows: 

{¶14} "No person shall knowingly * * * cause serious physi-

cal harm to another." 

{¶15} Appellant alleges that the state's expert testimony 

was insufficient to establish that Meade suffered serious physi-

cal injury.  Specifically, appellant argues that Meade's pre-

existing eye damage made it difficult to assess the extent of 

injury caused by appellant's conduct. 
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{¶16} R.C. 2901.01(A)(5) defines, in pertinent part, "seri-

ous physical harm to persons" to include the following: 

{¶17} "* * * 

{¶18} "(c) Any physical harm that involves some permanent 

incapacity, whether partial or total, or that involves some tem-

porary, substantial incapacity; 

{¶19} "(d) Any physical harm that involves some permanent 

disfigurement or that involves some temporary, serious disfig-

urement; 

{¶20} "(e) Any physical harm that involves acute pain of 

such duration as to result in substantial suffering or that 

involves any degree of prolonged or intractable pain." 

{¶21} Based upon the record in this case, a rational trier 

of fact could easily find sufficient evidence proving beyond a 

reasonable doubt that Meade suffered serious physical harm.  

Meade's two treating doctors testified that he had a ruptured 

globe.  The original determination as to whether the globe was 

ruptured was hindered by the fact that the "eye was completely 

full of blood."  Meade was operated upon, during which the eye 

laceration was closed and blood evacuated from the anterior 

chamber.  When an ultrasound of the eye was taken later, doctors 

discovered that Meade had hemorrhage in the back cavity of the 

eye, and that the retina and other structures were disorganized. 

The retinal damage was beyond repair and the eye could not be 
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saved.  The possibility of sympathetic ophthalmia1 affecting 

Meade's good eye combined with pain and discomfort resulting 

from hemorrhage in the injured eye led to the doctors' recommen-

dation to have the injured eye removed. 

{¶22} In addition to the expert medical testimony describing 

the extent of his injury, Meade provided his own account of the 

harm suffered.  Meade testified that an accident when he was 

seven impaired his direct vision.  However, Meade "had periph-

eral vision, light perception, and [he] could see items up close 

to [his] left side."  After his encounter with appellant, he 

could see "absolutely nothing."  The loss of vision from the 

left eye was coupled with physical pain before the eye was re-

moved.  Explaining the severity of the pain, Meade testified, 

"[F]rom zero to ten, zero being the lightest, ten being the 

worst pain, I had a lot of tens during those two weeks." 

{¶23} In the following exchange with the court, Dr. Lomeo 

further discussed the connection between appellant's actions and 

Meade's injury: 

{¶24} "Q: Now, do you have an opinion within the realm of 

reasonable medical probability whether or not there was a causal 

connection between the assault that was described to you in the 

history and the diagnosis that you made as a result of your 

examination?  Do you have an opinion as to whether there was a 

causal connection? 

                                                 
1.  Sympathetic ophthalmia is a potentially blinding inflammatory process in 
which severe trauma or laceration to one eye leaves the healthy, normal eye 
susceptible to attacks by the autoimmune process. 
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{¶25} "A: Absolutely.  Without the trauma he would not have 

been in that situation, would not have had the hemorrhage, would 

not have had the retina detachment." 

{¶26} This testimony was consistent with that of Dr. Quinn 

who first examined Meade.  Dr. Quinn stated, "Based on history 

of having been struck in the eye with a fist and having a blunt 

type of surgery, expulsive rather than incisional-type injury, 

it's very consistent with him having a ruptured globe secondary 

to a fist to the eye."  The record shows there was overwhelming 

evidence for a rational trier of fact to find beyond a reason-

able doubt that Meade suffered serious physical harm. 

{¶27} Appellant also argues there was insufficient evidence 

to establish that he "knowingly" caused Meade's injury.  Appel-

lant's argument is without merit. 

{¶28} A person acts "knowingly" when "regardless of his pur-

pose, * * * he is aware that his conduct will probably cause a 

certain result or will probably be of a certain nature."  R.C. 

2901.22(B).  Therefore, the state must demonstrate that appel-

lant was aware that his actions would probably cause serious 

physical harm to the victim. 

{¶29} Again, the record demonstrates there was sufficient 

evidence to support a finding that appellant was aware of the 

probability that punching Meade's face and kicking him while on 

the ground would cause serious physical harm.  While Meade's 

actions during the confrontation are disputed, appellant, a 

self-described "pretty good-sized" man, testified that he "hit 
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him in the face" and then "punched him again and he fell."  With 

Meade on the ground, appellant alleged that Meade grabbed his 

pant legs at which point, appellant "stepped back and * * * 

kicked him." 

{¶30} Contrary to appellant's alleged self-defense motive, 

no one outside of appellant himself claimed that Meade attacked 

appellant.  Appellant's oral and written statements to police 

provided inconsistent testimony as to Meade's actions, at times 

omitting whether Meade even threw a punch. 

{¶31} Appellant, a 23-year-old man, acknowledged that he 

"probably did hit [Meade] pretty hard."  Appellant argues that 

he did not "want [Meade] to be hurt," but despite appellant's 

alleged purpose, he knew that Meade would probably receive seri-

ous physical harm when he punched Meade in the face twice and 

kicked him while he was on the ground.  Any rational trier of 

fact could find the required element that appellant was aware of 

the probability that his actions would cause serious physical 

harm. 

{¶32} Viewing the evidence in a light most favorable to the 

prosecution, we find there was sufficient evidence for the jury 

to find all the elements of felonious assault beyond a reason-

able doubt to convict appellant.  Appellant's first assignment 

of error is overruled. 

{¶33} Assignment of Error No. 2: 

{¶34} "THE DEFENDANT WAS PREJUDICIALLY HARMED BY INEFFECTIVE 

ASSISTANCE OF COUNSEL DURING THE TRIAL PROCEEDINGS IN MATTERS OF 
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SUCH IMPORTANCE AND RELEVANCE AS TO RISE TO THE LEVEL OF PLAIN 

ERROR REQUIRING REVERSAL AND REMAND BY THE APPELLATE COURT." 

{¶35} To establish a claim of ineffective assistance of 

counsel, appellant must show that his trial attorney's perform-

ance was both deficient and prejudicial.  Strickland v. Washing-

ton (1984), 466 U.S. 668, 687, 104 S.Ct. 2052.  Appellant must 

show that his counsel's representation "fell below an objective 

standard of reasonableness."  Id. at 688.  Appellant must fur-

ther show that he was prejudiced by this deficient performance. 

Id. at 687.  Appellant demonstrates prejudice when, but for 

counsel's errors, a reasonable probability exists that the re-

sult of the trial would have been different.  State v. Bradley 

(1989), 42 Ohio St.3d 136, 143.  A strong presumption exists 

that the licensed attorney is competent and that the challenged 

action is the product of sound trial strategy and falls within 

the wide range of professional assistance.  Id. at 142, quoting 

Strickland, at 689. 

{¶36} Appellant argues his trial counsel was ineffective 

because he failed to:  1) obtain expert testimony related to the 

loss of Meade's eye; 2) present medical evidence of panic 

attacks from which appellant allegedly suffers; and 3) object to 

the prosecutor's leading questions and alleged harassment of 

appellant during cross-examination. 

{¶37} Upon review of the record, we find no merit to appel-

lant's assertions that he received ineffective assistance of 

counsel.  Appellant alleges his counsel was ineffective by fail-
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ing to present expert testimony to discuss whether victim's eye 

would have been removed had it not been previously damaged.  The 

decision whether to call an expert witness is a matter of trial 

strategy.  See State v. Thompson (1987), 33 Ohio St.3d 1, 10-11. 

An attorney's failure to call an expert and instead rely on 

cross-examination does not constitute ineffective assistance of 

counsel.  See State v. Hartman, 93 Ohio St.3d 274, 299, 2001-

Ohio-1580. 

{¶38} The trial counsel's decision to rely on cross-

examination should be viewed as a legitimate, tactical decision 

particularly since expert testimony discussing whether the 

result of such trauma to someone with an eye that had not been 

previously injured may not necessarily have proven favorable for 

appellant.  Additionally, resolving this issue in appellant's 

favor would be purely speculative.  "Nothing in the record indi-

cates what kind of testimony an * * * expert could have pro-

vided.  Establishing [an expert's conclusions] would require 

proof outside the record, such as affidavits demonstrating the 

probable testimony.  Such a claim is not appropriately consid-

ered on a direct appeal."  State v. Madrigal, 87 Ohio St.3d 378, 

390-91, 2000-Ohio-448 (rejecting claim of ineffectiveness for 

counsel's failure to utilize an expert on eyewitness identifica-

tion).  Thus, we reject appellant's claim that failure to pre-

sent expert testimony concerning the probable effect of appel-

lant's actions to a person with a healthy eye constituted inef-

fective assistance of counsel. 
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{¶39} Furthermore, trial counsel's decision not to present 

testimony regarding appellant's panic attacks should also be 

viewed as a strategic decision.  Instead of presenting medical 

evidence describing whether appellant suffered from a mental 

disorder, counsel attempted to persuade the jury that appel-

lant's actions were done in self-defense.  The record reflects 

counsel's attempts to show Meade provoked the situation and that 

appellant feared Meade might try to shoot him.  Counsel's deci-

sion to argue appellant's case in this fashion, although ulti-

mately unsuccessful, was clearly a matter of trial strategy.  

Thus, such tactical decision will not be considered as ineffec-

tiveness of counsel. 

{¶40} Appellant's third argument, that trial counsel was 

ineffective for failing to object to the prosecutor's leading 

questions during direct examination of Meade, also lacks merit. 

It is within the trial court's discretion to allow leading ques-

tions on direct examination.  See Staff Note, Evid.R. 611(C); 

State v D'Ambrosio, 67 Ohio St.3d, 185, 190, 1993-Ohio-170.  The 

record reveals that many of the prosecutor's alleged leading 

questions were merely questions directing Meade's attention to 

the topic of testimony, which is proper.  Additionally, it may 

have been a matter of trial strategy to choose not to object in 

order to prevent Meade from answering a rephrased question simi-

larly.  Regardless of counsel's reasons, appellant has not dem-

onstrated that appellant was prejudiced by this questioning of 
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Meade.  Notably, the testimony of Vivian Burns provides addi-

tional testimony consistent with Meade's account. 

{¶41} Appellant's representation was also not deficient as a 

result of counsel's failing to object to the prosecution's 

cross-examination of appellant.  Despite appellant's assertions 

that the cross-examination was "grueling," the prosecution prop-

erly impeached appellant's credibility by asking him to explain 

the variations within his own account of events.  See Evid.R. 

607.  Appellant's statement to police appeared inconsistent with 

his testimony at trial.  Appellant asserted that he acted in 

self-defense but when appellant originally reported the alterca-

tion to the police, he did not report that Meade allegedly 

punched him in the face twice.  Trial counsel acted competently 

by not objecting to the state's proper form of cross-examina-

tion. 

{¶42} Appellant has not demonstrated that his trial coun-

sel's conduct fell below an objective standard of reasonableness 

or that he suffered prejudice as a result.  Accordingly, appel-

lant's second assignment of error is overruled. 

{¶43} Assignment of Error No. 3: 

{¶44} "THE TRIAL COURT ERRED IN SENTENCING DEFENDANT TO THE 

NEAR MAXIMUM STATED IN THE GUIDELINES AND THE SENTENCE SHOULD BE 

REDUCED TO PREVENT MANIFEST INJUSTICE TO DEFENDANT." 

{¶45} Appellant argues against the imposition of a seven-

year sentence for his felonious assault conviction, a second-
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degree felony.2  However, we find the trial court did follow 

proper sentencing procedure and was well within its discretion 

in imposing its sentence. 

{¶46} R.C. 2929.14(A)(2) states: 

{¶47} "For a felony of the second degree, the prison term 

shall be two, three, four, five, six, seven, or eight years." 

{¶48} R.C. 2929.14(B) provides as follows: 

{¶49} "[I]f the court imposing a sentence upon an offender 

for a felony elects or is required to impose a prison term on 

the offender, the court shall impose the shortest prison term 

authorized for the offense pursuant to division (A) of this sec-

tion, unless * * * the court finds on the record that the short-

est prison term will demean the seriousness of the offender's 

conduct or will not adequately protect the public from future 

crime by the offender or others." 

{¶50} "R.C. 2929.14(B) does not require that the trial court 

give its reasons for its finding that the seriousness of the 

offender's conduct will be demeaned or that the public will not 

be adequately protected from future crimes before it can law-

fully impose more than the minimum authorized sentence."  (Em-

phasis sic.)  State v. Edmonson, 86 Ohio St.3d 324, 1999-Ohio-

110, syllabus.  However, the Ohio Supreme Court has recently 

held that "when imposing a nonminimum sentence on a first 

                                                 
2.  We find both parties' arguments as to whether appellant committed the 
worst form of the offense as largely misplaced.  Such discussion is only per-
tinent insofar as the factor was used to determine the seriousness of the 
crime per R.C. 2929.14(B).  The imposition of the "near maximum" sentence 



Madison CA2003-09-034 
 

 - 14 - 

offender, a trial court is required to make its statutorily 

sanctioned findings at the sentencing hearing."  State v. Comer, 

99 Ohio St.3d 463, 2003-Ohio-4165, paragraph two of the sylla-

bus. 

{¶51} Appellant was sentenced to a seven-year prison term 

for the felonious assault conviction.  Appellant received a 

sentence of five years greater than the minimum sentence, but 

one year less than the maximum. 

{¶52} A thorough review of the record reveals that the trial 

court stated both its findings and reasons for its findings be-

fore it imposed the nonminimum sentence at the sentencing hear-

ing.  The trial court found that the shortest prison term would 

demean the seriousness of the crime and would not adequately 

protect the public from future crime by appellant. 

{¶53} We find that the trial court fully complied with R.C. 

2929.14(B) and relevant case law when it made these findings on 

the record.  Appellant's third assignment of error is overruled. 

{¶54} Judgment affirmed. 

 
 POWELL and WALSH, JJ., concur. 
 
 
 
 

                                                                                                                                                            
need only conform to the procedure required for the imposition of a nonmini-
mum sentence. 
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