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PER CURIAM 
 
Conviction for second-degree criminal trespass reversed and remanded; otherwise 
affirmed. 
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 PER CURIAM 1 

 Defendant seeks reversal of his conviction for second-degree criminal 2 

trespass, which is committed if a "person enters or remains unlawfully in a motor vehicle 3 

or in or upon premises."
1
  ORS 164.245.  The trial court did not include the definition of 4 

"enter or remain unlawfully" in its instruction to the jury.  For this case, the relevant 5 

definition of "enter or remain unlawfully," as provided by ORS 164.205(3)(b), is "[t]o fail 6 

to leave premises that are open to the public after being lawfully directed to do so by the 7 

person in charge."  Defendant argues that the jury instruction should have included that 8 

definition, and that it was plain error for the court to neglect to instruct the jury on that 9 

point.  See State v. Brown, 310 Or 347, 355, 800 P2d 259 (1990) ("The court generally 10 

must instruct on all essential elements of the crime charged.").  The state concedes that 11 

the trial court committed plain error when it failed to provide the jury with the proper 12 

instruction.  We agree, accept the state's concession, and exercise our discretion to correct 13 

the error because the jury could have convicted defendant under an incorrect legal theory; 14 

thus, prejudicing defendant, and such a result would not advance the ends of justice.  See 15 

ORAP 5.45(1); Ailes v. Portland Meadows, Inc., 312 Or 376, 382, 823 P2d 956 (1991) 16 

(court can exercise its discretion to review an unpreserved error of law apparent on the 17 

face of the record); Brown, 310 Or at 355-56 (exercising discretion to correct plain error 18 

of failing to instruct jury on an element of the offense).  19 

                                              
1
  Defendant does not challenge his convictions for harassment, in violation of ORS 

166.065, fourth-degree attempted assault, in violation of ORS 163.160 and ORS 161.405, 

and second-degree disorderly conduct, in violation of ORS 166.025. 
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 Conviction for second-degree criminal trespass reversed and remanded; 1 

otherwise affirmed. 2 


