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ARMSTRONG, P. J.

Conviction for interfering with a peace officer reversed;
remanded for resentencing; otherwise affirmed.
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ARMSTRONG, P. J.

Defendant appeals a judgment of conviction for,
among other things, interfering with a peace officer, ORS
162.247.! Defendant contends that the trial court erred by
entering a judgment of conviction for that crime because
no reasonable factfinder could find that defendant had pre-
vented a peace officer from performing his duties with regard
to another person, as alleged in the indictment. Defendant
concedes that he did not preserve his contention below but
asserts that the error is plain and that we should exercise
our discretion to correct it. We agree with defendant that
the trial court plainly erred in convicting him of interfering
with a peace officer, and we exercise our discretion to correct
the error. Defendant raises additional assignments of error
that we reject without further discussion. Accordingly, we
reverse defendant’s conviction for interfering with a peace
officer.

The facts are uncontested. Springfield Police Officer
Newton was on patrol around 1:00 a.m. when he saw the
driver of a pickup make a turn without signaling. Newton
followed the pickup, which he then saw turn at a red light
without stopping at the light. Newton responded by turning
on his patrol car’s overhead lights to make a traffic stop. The
pickup stopped in the lane in which it was traveling and did
not move to the shoulder of the road. After Newton stopped
his patrol car behind the pickup, the pickup backed force-
fully into the patrol car and then sped off. The crash disabled
the patrol car’s siren, but the overhead lights continued to
work. Newton chased the pickup, which he followed into a
residential area. Defendant turned the pickup into a drive-
way, jumped out of it, and began running. Newton got out
of his car to pursue defendant on foot, yelling “Stop! Police!”

1 ORS 162.247 provides, as relevant:

“(1) A person commits the crime of interfering with a peace officer or
parole and probation officer if the person, knowing that another person is a
peace officer or a parole and probation officer as defined in ORS 181.610:

“(a) Intentionally acts in a manner that prevents, or attempts to prevent,
a peace officer or parole and probation officer from performing the lawful
duties of the officer with regards to another person; or

“(b) Refuses to obey a lawful order by the peace officer or parole and
probation officer.”
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Defendant did not comply with Newton’s order and hid under
a bush, from which he was extricated and arrested.

The state charged defendant by indictment with,
among other things, interfering with a peace officer. The
indictment alleged that defendant had committed the crime
by intentionally preventing or attempting to prevent Newton
“from performing [Newton’s] lawful duties with regard to
another person.” In other words, the indictment charged
defendant with interfering with a peace officer under ORS
162.247(1)(a), which prohibits acting in a manner that “pre-
vents or attempts to prevent” a peace officer “from perform-
ing the lawful duties of the officer with regards to another
person,” rather than under ORS 162.247(1)(b), which pro-
hibits a person from “refus[ing] to obey” a peace officer’s
lawful order.

The case went to trial. The state told the jury in
closing that it should convict defendant of interfering with
a peace officer because defendant had refused to obey
Newton’s order to stop running. However, the trial court
instructed the jury that it could convict defendant of inter-
fering with a peace officer only if it determined that defen-
dant had prevented Newton from performing the duties of a
peace officer with regard to another person, that is, on the
ground alleged in the indictment and not on the ground that
defendant had refused to obey a lawful order. The jury found
defendant guilty of interfering with a peace officer, and the
trial court entered a judgment of conviction for that offense,
which defendant appeals.

Defendant contends on appeal that the trial court
erred by entering a judgment of conviction for interfering
with a peace officer because no reasonable factfinder could
find from the evidence that defendant prevented Newton
from performing his duties with regard to another person, as
alleged in the indictment. Defendant concedes that he failed
to preserve the error at trial but contends that the error is
plain and that we should exercise our discretion to correct it.
The state responds that the error is not plain, and, even if it
is, we should not exercise our discretion to correct it.

We begin with whether the trial court plainly erred
by entering a judgment of conviction for interfering with a
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peace officer. When, as here, a claim of error is unpreserved,
we will address the error only if (1) the error is one of law,
(2) the point of law is obvious, and (3) the error is not one
that requires us to go outside the record or to select among
competing inferences to resolve it. State v. Lotches, 331 Or
455, 472, 17 P3d 1045 (2000). Here, the state’s sole conten-
tion against plain error review is that the error is not obvi-
ous. In its view, a reasonable factfinder could find that defen-
dant interfered with Newton’s duty to perform his duties
with regard to another person when defendant disabled the
patrol car’s siren, which prevented Newton from perform-
ing his duty under ORS 820.300(2) to drive his patrol car
safely—a duty owed to the public. Consequently, the trial
court did not obviously err in entering a judgment of convic-
tion for the crime.

The state’s contention is not well taken. To convict
defendant of interfering with a peace officer, the jury had to
find that defendant rammed Newton’s car with the conscious
objective of preventing Newton from performing his duties
toward another person. See ORS 161.085(7) (“‘Intentionally’
*#** means that a person acts with a conscious objective to
cause the result ***”), There is no evidence in the record to
support such a finding. Defendant was driving on a road late
at night when Newton initiated a traffic stop. Defendant
responded by ramming his pickup into Newton’s patrol car
before trying to abscond. A reasonable factfinder could infer
from those facts that defendant rammed Newton’s car to
prevent Newton from pursuing him as he drove away. In
contrast, there is no fact in evidence from which a reason-
able factfinder could infer that defendant rammed Newton’s
patrol car to prevent Newton from performing his duties
with regard to another person. Accordingly, the evidence did
not support a conviction on the charge of interfering with a
peace officer as alleged in the indictment, and the trial court
plainly erred by entering a judgment of conviction on the
charge.

We turn to whether we should exercise our discre-
tion to correct the error. The state opposes our doing that
on the ground that it would undermine the policies behind
preservation—uiz., procedural fairness to the parties and
the trial court, judicial economy, and full development of the
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record. See, e.g., State v. Reynolds, 250 Or App 516, 521-26,
280 P3d 1046, rev den, 352 Or 666 (2012) (discussing exer-
cise of discretion to reverse conviction when defendant effec-
tively failed to move for judgment of acquittal). Specifically,
the state contends that it would be unfair to the state to
correct the error on appeal because, had defendant raised
the issue at trial, the state could have amended the indict-
ment to allege that defendant had committed the crime by
refusing to obey a lawful order.

The state made an equivalent argument in State v.
Lusk, 267 Or App 208, 340 P3d 670 (2014). In Lusk, the state
charged the defendant by indictment with giving false infor-
mation to a peace officer in violation of ORS 162.385(1)(b).2
The evidence presented at trial was insufficient to sustain
a conviction under ORS 163.385(1)(b), but defendant did
not raise that issue at trial. The parties agreed on appeal
that the trial court had plainly erred in entering a convic-
tion for the crime. The state contended, however, that we
should not exercise our discretion to correct the error for
the same reason that it does here—uviz., that the state could
have amended the indictment to allege the correct charge if
the defendant had raised the issue at trial. We rejected the
state’s contention, noting that, under our case law, the state
“would not have been permitted to amend the indictment
to state the correct charge had defendant raised the issue
below.” 267 Or App at 215. Ultimately, after noting that the
error was grave and that the state had no interest in pre-
serving an erroneous conviction, we exercised our discretion
to correct the error. This case is materially indistinguish-
able from Lusk. We therefore conclude that Lusk controls,
and, accordingly, we exercise our discretion to correct the
error.

Conviction for interfering with a peace officer
reversed; remanded for resentencing; otherwise affirmed.

2 ORS 162.385(1)(b) provides:

“A person commits the crime of giving false information to a peace officer
*%% for an arrest on a warrant if the person knowingly uses or gives a false
or fictitious name, address or date of birth to any peace officer for the purpose
of:
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“(b) The officer’s arresting the person on a warrant.”
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