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Case Summary: Plaintiff appeals a judgment that dismissed his claims 
against defendants for violations of the Public Meetings Law, ORS 192.610 - 
192.690. Plaintiff alleges that defendants, Lane County and three of the county’s 
commissioners, violated the Public Meetings Law in two ways: (1) by meeting in 
private for the purpose of deliberating toward a decision and (2) by holding an 
emergency meeting without issuing minutes and without either giving 24-hour 
notice or justifying the lack of notice. Defendants moved to strike plaintiff ’s 
claims under ORS 31.150, Oregon’s anti-SLAPP statute, and the trial court 
granted defendants’ motion. Held: Plaintiff ’s claims are sufficient to survive an 
anti-SLAPP motion. As to his first claim, plaintiff met his burden of presenting 
substantial evidence to support a prima facie case that a quorum of the county 
commissioners deliberated towards a decision in private. As to plaintiff ’s second 
claim, defendants have failed to meet their burden of showing that plaintiff ’s 
first claim is subject to ORS 31.150. That is so because the factual predicate for 
plaintiff ’s claim is defendants’ alleged failure to comply with procedural require-
ments rather than any statement or conduct contemplated by ORS 31.150. The 
trial court consequently erred in granting defendants’ anti-SLAPP motion and 
dismissing plaintiff ’s claims.

Reversed and remanded.
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 GARRETT, P. J.

 Plaintiff appeals a judgment that dismissed his 
claims against defendants for violations of the Public 
Meetings Law, ORS 192.610 - 192.690. Plaintiff alleges that 
defendants Lane County and three of the county’s commis-
sioners violated the Public Meetings Law by meeting in pri-
vate for the purpose of deliberating toward a decision and by 
holding an emergency meeting without issuing minutes and 
without either giving 24-hour notice or justifying the lack of 
notice. Defendants moved to strike plaintiff’s claims under 
ORS 31.150, Oregon’s anti-SLAPP statute, which the trial 
court granted. For the reasons that follow, we conclude that 
plaintiff’s first two claims are sufficient to survive an anti-
SLAPP motion and that the trial court consequently erred 
in granting that motion and dismissing the complaint. We, 
therefore, reverse and remand.

BACKGROUND

 We view the facts in the light most favorable to 
plaintiff. Neumann v. Liles, 261 Or App 567, 570 n 2, 323 
P3d 521, rev allowed, 356 Or 516 (2014) (reasoning that this 
approach is in accordance with the “legal standards govern-
ing special motions to strike under ORS 31.150”).

 Plaintiff is a former Lane County commissioner. 
Defendants are Lane County and three members of the 
county’s board of commissioners. At the time pertinent to 
this appeal, plaintiff was in the final weeks of a campaign 
for reelection. Plaintiff was also attempting to repay to Lane 
County a personal debt of $20,000.1 To raise funds to pay 
that debt, plaintiff solicited a local resident for a $3,000 con-
tribution. In a hand-written letter to that resident, plaintiff 
wrote that a contribution could be made “confidentially and 
anonymously.”

 1 That debt was the result of litigation brought by local residents against 
the Lane County Board of Commissioners and several individual commissioners, 
including plaintiff. The details of that litigation are not pertinent to this appeal, 
but as a result of the litigation, a stipulated judgment was entered that made 
the Lane County Board of Commissioners liable for $350,000. That judgment 
also required plaintiff and Commissioner Sorenson to each pay $20,000 to Lane 
County. 

http://www.publications.ojd.state.or.us/docs/A149982.pdf
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 After receiving plaintiff’s letter, on the morning 
of May 1, 2012, the recipient telephoned Alex Gardner, the 
Lane County district attorney (and, at the time, also county 
counsel), and expressed concern about plaintiff’s solicitation. 
Gardner asked one of his investigators to collect the evi-
dence and then contacted the Oregon Department of Justice 
to request that the department take control of the investi-
gation. The next day, the recipient’s attorney, Alan Thayer, 
sent a letter to plaintiff that alleged that plaintiff’s solicita-
tion violated government ethics and campaign finance laws 
and could constitute racketeering activity. Thayer’s letter 
opined that the county might also be “at risk” if it were to 
accept payments from plaintiff in payment of his debt that 
plaintiff had incurred for violating the law. Thayer also sent 
a copy of the letter to Gardner.

 That afternoon, reporters at KPNW radio and 
the Eugene Register-Guard newspaper sent public records 
requests to the county seeking copies of Thayer’s letter. 
Gardner forwarded the Thayer letter to the county admin-
istrator, Liane Richardson. Richardson then had a series 
of communications with three members of the five-member 
county commission: Leiken, Bozievich, and Stewart, the 
individual defendants here. At that time, Leiken was the 
chair of the commission and Bozievich was the vice-chair. 
Together, they, along with Richardson, had the responsibil-
ity to schedule meetings and determine meeting agendas as 
the commission’s “Agenda Team.”

 The evidence of the communications consists of a 
series of emails. The first email was the following, from 
Richardson to Leiken and Bozievich:

“Commissioners, I’ve now had a chance to review the let-
ter we received today from Alan Thayer. Commissioner 
Stewart asked me about County liability. Commissioner 
Bozievich had the same concern when I spoke to him ear-
lier. I would like to consult with Alex [Gardner] and/or 
Steve Dingle [Senior Assistant County Counsel], but at 
the very least it makes me concerned about what else may 
be occurring that we aren’t aware of. I’d like to give some 
advice to Finance as to what they should do with the mon-
ies we’ve already received [on plaintiff’s debt to the county]. 
I’m also concerned that it will look like we are trying to 
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hide something if we refuse the public records request. Our 
practice is to use the exceptions if they exist, but it feels 
wrong in this case. I’ll consult with counsel on all of these 
issues and get back to you tomorrow.”2

Twelve minutes later, at 7:50 p.m., Leiken sent a reply email 
to Richardson and Bozievich: “I just read the letter from 
Mr. Thayer and I am very concerned as well with regards to 
the county’s potential liability. I will be in tomorrow morn-
ing and look forward to what you find out.”

 Early the next morning, May 3, at 5:56 a.m., 
Bozievich replied to Leiken’s email. Bozievich wrote, “I will 
be available to come in the morning also. Looking forward to 
a quick decision on disclosure. * * * [I] do not want to be seen 
as covering up the receipt of funds from a possible illegitimate 
source.” Richardson later forwarded the entire email chain to 
Dingle, writing, “[h]ere’s the communications about calling an 
emergency session and the reason why. I called Commissioner 
Stewart to get his input, and then we scheduled it.”

 Between 7:09 a.m. and 7:30 a.m. on May 3, Gardner 
informed Richardson that Gardner would not release the 
Thayer letter in response to the media requests, but Gardner 
advised that the commission could make its own decision 
about whether to release the letter.3 According to the decla-
rations filed in support of the motion to strike, the Agenda 
Team members—Richardson, Leiken, and Bozievich—then 
conferred by telephone and agreed to schedule an emer-
gency meeting of the board of commissioners at 9:00 a.m. At 
7:41 a.m., Richardson directed county staff to email a notice of 
the emergency meeting to plaintiff and Commissioner Peter 
Sorenson. The notice said, “Commissioners, an Emergency 
meeting of the Board has been called for 9 a.m. today; the 
subject is Public Records Request.” At 7:42 a.m., county staff 
also emailed the notice to members of the media.

 At 9:00 a.m., the board commenced the emergency 
meeting. In attendance were administrator Richardson and 

 2 Gardner and Dingle were copied on that email, as well as on the other 
emails among defendants that we discuss here. 
 3 Gardner determined that it would be inappropriate for his office to release 
the letter in light of an investigation being conducted by the Oregon Department 
of Justice.
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Leiken, Bozievich, and Stewart. Plaintiff and Sorenson did 
not attend. The meeting was broadcast live over a local tele-
vision cable channel, recorded, and made available for view-
ing via a video link on the county’s website. As the meet-
ing began, Richardson announced that the purpose of the 
emergency meeting was to determine whether to release the 
Thayer letter in response to public records requests from 
the media. She explained that, after contacting the Agenda 
Team, “We decided to schedule this for a meeting as soon 
as possible because * * * I have received numerous calls now 
from the media asking for this.”

 The three commissioners present expressed their 
views that the letter was a public record and that it was a 
matter of public interest. They expressed concern for poten-
tial county liability arising from the acceptance of funds 
from plaintiff, in payment of his debt to the county, which 
he had received in violation of any campaign finance or eth-
ical rules. On Bozievich’s motion, the three commissioners 
voted unanimously to release the Thayer letter. The meet-
ing adjourned at 9:17 a.m. At 9:24 a.m., Richardson emailed 
the Thayer letter to reporters.

 Plaintiff sued Lane County and the three com-
missioners who attended the special meeting and voted to 
release the Thayer letter. Plaintiff’s complaint alleges three 
claims for relief, all based on alleged violations of the Public 
Meetings Law. In the first claim for relief, plaintiff alleges 
that the May 3 emergency meeting violated procedural 
requirements in ORS 192.640(3) because defendants did not 
give at least 24-hours notice of the meeting, did not declare 
a justification for giving less than 24-hours notice, and did 
not issue minutes of the meeting. In his second claim for 
relief, plaintiff alleges that the three defendant commis-
sioners violated ORS 192.630(2) by “conduct[ing] private 
meetings to deliberate or decide upon matters of public busi-
ness.” Specifically, the complaint alleges that the purpose 
of those meetings was “to meet on an emergency basis on 
May 3, 2012, and to respond to the public records request on 
May 3, 2012.” In his third claim for relief, plaintiff requests 
that defendants be enjoined from committing further Public 
Meetings Law violations.
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 Defendants responded to plaintiff’s complaint with 
a special motion to strike under ORS 31.150, the “anti-
SLAPP” statute. Before the hearing on that motion, plain-
tiff requested that the court allow him to seek discovery 
from defendants.4 At the hearing, the trial court denied 
plaintiff’s motion to allow discovery, granted defendants’ 
special motion to strike, and dismissed plaintiff’s complaint. 
At a later hearing, the trial court also awarded defendants 
their attorney fees and costs pursuant to ORS 31.152(3). 
Plaintiff appeals, assigning error to the trial court’s ruling 
dismissing his claims. He separately assigns error to the 
trial court’s decisions not to allow further discovery and to 
award defendants their attorney fees and costs.

DISCUSSION

 Because plaintiff appeals the trial court’s ruling 
under the “anti-SLAPP” statute, we begin with an overview 
of that statute. The acronym “SLAPP” stands for “Strategic 
Lawsuits Against Public Participation.” Staten v. Steel, 222 
Or App 17, 30, 191 P3d 778 (2008), rev den, 345 Or 618 
(2009). Oregon, like some other states, has enacted an “anti-
SLAPP” statute on the rationale that a SLAPP’s purpose, 
rather than to bring a legitimate claim, is to chill a person’s 
“participation in public affairs.” Clackamas River Water v. 
Holloway, 261 Or App 852, 854 n 1, 322 P3d 614 (2014). We 
have explained that the anti-SLAPP statute is intended “to 
provide an inexpensive and quick process by which claims 
that might infringe on the right to petition and free speech 
on public issues could be evaluated to determine if they were 
frivolous.” Page v. Parsons, 249 Or App 445, 461, 277 P3d 
609 (2012).5 The anti-SLAPP statute thus provides a mech-
anism that “allows defendants who claim that the litigation 
against them is a strategic attempt to chill their participa-
tion in public affairs to expeditiously obtain dismissal before 

 4 The parties had not yet conducted any discovery when defendants filed 
their anti-SLAPP motion. Plaintiff, however, was able to obtain some documents 
through public records requests. Those documents are part of the record on 
appeal.
 5 As the California Court of Appeals has explained in construing a similar 
statute, a true SLAPP is a lawsuit “that lacks even minimal merit.” Greene v. 
Bank of America, 216 Cal App 4th 454, 458, 156 Cal Rptr 3d 901 (2013) (internal 
quotation marks omitted).

http://www.publications.ojd.state.or.us/docs/A133080.htm
http://www.publications.ojd.state.or.us/docs/A149667.pdf
http://www.publications.ojd.state.or.us/docs/A149667.pdf
http://www.publications.ojd.state.or.us/docs/A139103.pdf
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incurring significant litigation expenses by filing, instead 
of an answer, a ‘special motion to strike’ the complaint.” 
Clackamas River Water, 261 Or App at 854 n 1; Staten, 222 
Or App at 32 (“The purpose of the special motion to strike 
procedure * * * is to expeditiously terminate unfounded 
claims that threaten constitutional free speech rights, not 
to deprive litigants of the benefit of a jury determination 
that a claim is meritorious.” (Emphases in original.)).

 The filing of a special motion to strike under ORS 
31.150 triggers a two-step burden-shifting process:

“First, the court must determine whether the 
defendant has met its initial burden to show that the claim 
against which the motion is made ‘arises out of’ one or more 
protected activities described in subsection (2). Second, if 
the defendant meets its burden, ‘the burden shifts to the 
plaintiff in the action to establish that there is a probabil-
ity that the plaintiff will prevail on the claim by present-
ing substantial evidence to support a prima facie case.’ If 
the plaintiff succeeds in meeting that burden, the special 
motion to strike must be denied.”

Young v. Davis, 259 Or App 497, 501, 314 P3d 350 (2013) 
(quoting ORS 31.150(3)).

 The “protected activities described in subsection 
(2)” are oral or written statements made in governmental 
proceedings or in a public forum in connection with an issue 
of public interest, as well as any other exercise of the right 
of speech related to an issue of public interest.6

 6 Specifically, ORS 31.150(2) provides:
 “A special motion to strike may be made under this section against any 
claim in a civil action that arises out of:
 “(a) Any oral statement made, or written statement or other document 
submitted, in a legislative, executive or judicial proceeding or other proceed-
ing authorized by law;
 “(b) Any oral statement made, or written statement or other document 
submitted, in connection with an issue under consideration or review by a 
legislative, executive or judicial body or other proceeding authorized by law;
 “(c) Any oral statement made, or written statement or other document 
presented, in a place open to the public or a public forum in connection with 
an issue of public interest; or
 “(d) Any other conduct in furtherance of the exercise of the constitu-
tional right of petition or the constitutional right of free speech in connection 
with a public issue or an issue of public interest.”

http://www.publications.ojd.state.or.us/docs/A148249.pdf
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 Although the statute refers to a plaintiff’s need to 
show a “probability” of prevailing on the claim in order to 
proceed, we have interpreted that standard, in this context, 
as a “low bar.” Young, 259 Or App at 508.7 To clear that low 
bar, a plaintiff has the burden of presenting substantial evi-
dence to support a prima facie case against the defendant. 
Id. Typically, a plaintiff will not have access to discovery 
before being required to defend against a special motion to 
strike. See ORS 31.152(2) (“All discovery in the proceeding 
shall be stayed upon the filing of a special motion to strike 
under ORS 31.150.”). Therefore, a plaintiff may meet the 
burden of production by producing direct evidence, reason-
able inferences that may be drawn from that evidence, and 
“affidavits setting forth such facts as would be admissible in 
evidence.” OEA v. Parks, 253 Or App 558, 567, 291 P3d 789 
(2012), rev den, 353 Or 867 (2013). “[T]he trial court may 
not weigh the plaintiff’s evidence against the defendant’s” 
and “may consider defendant’s evidence only insofar as nec-
essary to determine whether it defeats plaintiff’s claim as a 
matter of law.” Young, 259 Or App at 509-10.
 We review a trial court’s ruling on an anti-SLAPP 
motion to strike for legal error. Neumann, 261 Or App at 
572-73. With that in mind, we turn to the claims that the 
trial court struck in this case. As noted earlier, plaintiff 
alleges both a violation of certain procedural requirements 
in connection with the holding of the emergency board meet-
ing (the “emergency meeting claim”) and a violation of the 
statutory prohibition against private deliberations or deci-
sions (the “private deliberations claim”). We address the lat-
ter claim first.
A. Private Deliberations Claim
 On appeal, plaintiff concedes that defendants met 
their burden of making a prima facie showing that his pri-
vate deliberations claim arises out of a statement, docu-
ment, or conduct described in ORS 31.150(2), the first step 

 7 In Young, we approvingly cited the standard of review that was explained 
in Greene. Under that standard, courts considering a defendant’s anti-SLAPP 
motion “do not weigh credibility, nor * * * evaluate the weight of the evidence.” 216 
Cal App 4th at 458. Instead, courts will “accept as true all evidence favorable to 
the plaintiff and assess the defendant’s evidence only to determine if it defeats 
the plaintiff ’s submission as a matter of law.” Id.

http://www.publications.ojd.state.or.us/docs/A147627.pdf
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required in the anti-SLAPP analysis. Because the parties 
have not addressed that issue on appeal, we assume, with-
out deciding, that the claim is subject to ORS 31.150. See 
Neumann, 261 Or App at 574, and Young, 295 Or App at 505 
(declining to address whether a claim arises out of conduct 
described in ORS 31.150(2) because parties failed to provide 
properly focused arguments on the issue); see also State v. 
Brand, 257 Or App 647, 651, 307 P3d 525 (2013) (it is not our 
“function to make or develop a party’s argument when that 
party has not endeavored to do so itself”). Thus, we proceed 
with our discussion of whether plaintiff has met his burden 
of establishing “that there is a probability that [he] will pre-
vail on the claim by presenting substantial evidence to sup-
port a prima facie case.” ORS 31.150(3). That is, has plain-
tiff met his burden of providing enough evidence to support 
his claim that defendants violated the Public Meetings Law 
by meeting in private for the purpose of deliberating toward 
a decision, as prohibited by ORS 192.630(2)?

 ORS 192.630(2) provides that “[a] quorum of a 
governing body may not meet in private for the purpose of 
deciding on or deliberating toward a decision on any matter 
except as otherwise provided by ORS 192.610 to 192.690.” In 
his complaint, plaintiff alleges that “defendants conducted 
private meetings to deliberate or decide upon matters of pub-
lic business. On May 2, 2012, the individual defendants and 
certain of their agents met through email, telephone, and 
perhaps in person, to deliberate toward decisions regarding 
[plaintiff].” According to the complaint, those “decisions” 
were “to meet on an emergency basis on May 3, 2012, and to 
respond to the public records request on May 3, 2012.” On 
appeal, plaintiff explains his theory as follows:

“[T]he defendants violated ORS 192.630(2) and ORS 
192.670[8] because a quorum of the Commissioners (the 
individual defendants) conducted meetings in private for 
the purpose of deciding or deliberating toward the decision 
to meet in emergency session on May 3 (and also deliber-
ated prior to that meeting about whether to release the 
document).”

(Internal quotation marks and underscoring omitted.)

 8 ORS 192.670 clarifies that the requirements of ORS 192.630 apply to meet-
ings conducted “through the use of telephone or other electronic communication.”

http://www.publications.ojd.state.or.us/docs/A148891.pdf
http://www.publications.ojd.state.or.us/docs/A148891.pdf
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 As explained further below, the meaning of the 
terms “meet,” “meeting,” “deciding,” and “deliberating” are 
central to the issues in this case. Preliminarily, however, 
we note that plaintiff argues that defendants violated ORS 
192.630(2) in two distinct ways: first, by privately “deciding 
or deliberating toward the decision to meet in emergency 
session” and, second, by privately “deliberat[ing] prior to 
that meeting about whether to release the [Thayer letter].” 
On appeal, defendants address the first theory but not the 
second.

 Defendants argue that the Public Meetings Law 
does not prohibit private discussions about purely admin-
istrative matters such as “whether the situation faced by 
the County justified calling an emergency meeting.” We 
agree that plaintiff cannot base his claim for a violation of 
the Public Meetings Law on the premise that defendants 
discussed whether to hold an emergency meeting. ORS 
192.630(2) provides that a quorum of a governing body 
may not meet in private if their purpose is to “decid[e] on 
or deliberat[e] toward a decision.” A decision is statutorily 
defined as “any determination, action, vote or final disposi-
tion upon a motion, proposal, resolution, order, ordinance or 
measure on which a vote of a governing body is required, at 
any meeting at which a quorum is present.” ORS 192.610(1) 
(emphasis added). As defendants point out, a decision to 
hold a special or emergency meeting of the Lane County 
Commission is not a “decision” within the statutory defini-
tion because it does not require a “vote” by the commission; 
such a meeting may be called by the chair unilaterally. See 
Home Rule Charter for Lane County, § 13(4) (“The chair of 
the board may, by giving notice thereof to all members of 
the board then in the county * * * call a special meeting of 
the board.”).9 In short, to the extent that plaintiff’s claim 
under ORS 192.630(2) rests on the individual defendants’ 
private conversations about whether to schedule a meeting, 
we agree that the claim lacks even minimal merit and was 
properly struck by the trial court.

 9 It is far from clear that the mere act of discussing whether to hold a meeting 
could ever constitute a violation of the Public Meetings Law. We need not resolve 
that question in the abstract, however, in light of what the Lane County Charter 
states.



Cite as 274 Or App 644 (2015) 655

 But plaintiff’s claim under ORS 192.630(2) is not 
limited to the allegation that defendants privately discussed 
whether to hold a meeting. Rather, plaintiff expressly alleges 
that the objectionable discussions touched on the substantive 
question of how to “respond to the public records request.” 
Unlike the decision to schedule a meeting, it appears from 
the record that the decision to release the Thayer letter was 
one that implicates the Public Meetings Law because it was 
one for which “a vote of a governing body is required, at any 
meeting at which a quorum is present.” ORS 192.610(1). 
Defendants determined that a vote of the board was nec-
essary in order to release the Thayer letter; that is why the 
meeting was scheduled.

 For several reasons, however, the analysis as to 
whether the Public Meetings Law was actually violated is 
complicated. There is no evidence in the record that a quo-
rum of the commission actually met privately at the same 
time and place to discuss the Thayer letter, and plaintiff 
does not contend otherwise. Rather, he argues that, through 
a series of person-to-person conversations and group email 
messages over a short period of time, a quorum deliberated 
toward a decision on that issue. As evidence for that claim, 
defendant points to (1) the conversation between Richardson 
and Stewart, (2) the conversation between Richardson and 
Bozievich, and (3) the email exchange among Richardson, 
Bozievich, and Leiken in which the conversation between 
Richardson and Stewart is mentioned. Based on that evi-
dence, three of the five commissioners (a quorum) were 
involved in the discussions, but no more than two of them 
were involved in any single communication.

 Thus, the viability of plaintiff’s theory depends 
on the resolution of at least two separate questions under 
the Public Meetings Law. The first is whether that series 
of communications, each comprising less than a quorum, 
may be, in effect, aggregated so as to implicate a quorum 
for purposes of the statute. If the answer to that question is 
“no,” then plaintiff’s claim must fail because he has failed to 
adduce any evidence that a quorum did anything contempo-
raneously in private. If the answer to that question is “yes,” 
however, then the second question is whether plaintiff has 
produced sufficient evidence (at this very early stage of the 



656 Handy v. Lane County

litigation) that the content of those discussions rose to the 
level of what the Public Meetings Law prohibits—that is, 
privately “deciding on or deliberating toward a decision.” 
Unfortunately, defendants ignore all of those questions on 
appeal. We, however, must resolve them in order to deter-
mine whether the trial court erred in granting the special 
motion to strike.

 The threshold question is whether ORS 192.630(2) 
can be implicated by a series of conversations that involve 
a quorum only when they are considered as a whole. No 
Oregon appellate case has addressed whether the statute 
applies to such “serial” discussions. Therefore, consistently 
with our obligation to interpret statutes correctly, we pro-
ceed to construe ORS 192.630(2). See Stull v. Hoke, 326 Or 
72, 77, 948 P2d 722 (1997) (“In construing a statute, this 
court is responsible for identifying the correct interpreta-
tion, whether or not asserted by the parties.”).

 The goal of our methodology of statutory construc-
tion is “to discern what the legislature that enacted the 
statute in question had in mind at the time the legislature 
enacted the statute at issue.” Arken v. City of Portland, 
351 Or 113, 133, 263 P3d 975, adh’d to on recons sub nom 
Robinson v. Public Employees Retirement Board, 351 Or 404, 
268 P3d 567 (2011). To do so, we first examine the text of 
the statute and its context. State v. Gaines, 346 Or 160, 171, 
206 P3d 1042 (2009). “Context includes other provisions 
of the same statute and other related statutes.” Holm and 
Holm, 323 Or 581, 586, 919 P2d 1164 (1996). The court also 
considers legislative history “where that legislative history 
appears useful to our analysis.” Gaines, 346 Or at 172. If, 
after consideration of text, context, and legislative history, 
the intention of the legislature remains unclear, “then the 
court may resort to general maxims of statutory construc-
tion to aid in resolving the remaining uncertainty.” PGE v. 
Bureau of Labor and Industries, 317 Or 606, 612, 859 P2d 
1143 (1993). Of particular importance here is the rule of 
construction that the court is “not to omit what has been 
inserted, and [the court is] to construe multiple provisions, 
if possible, in a manner that will give effect to all.” Bolt v. 
Influence, Inc., 333 Or 572, 581, 43 P3d 425 (2002) (citing 
ORS 174.010).

http://www.publications.ojd.state.or.us/docs/S058881.pdf
http://www.publications.ojd.state.or.us/docs/S058882.pdf
http://www.publications.ojd.state.or.us/docs/S055031.htm
http://www.publications.ojd.state.or.us/docs/S48510.htm
http://www.publications.ojd.state.or.us/docs/S48510.htm
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 Again, ORS 192.630(2) provides that “[a] quorum of 
a governing body may not meet in private for the purpose of 
deciding on or deliberating toward a decision on any matter 
except as otherwise provided by ORS 192.610 to 192.690.” 
To “meet” means “to join (a person) in conversation, discus-
sion, or social or business intercourse : enter into conference, 
argument, or personal dealings with.” Webster’s Third New 
Int’l Dictionary 1404 (unabridged ed 2002). According to 
that definition, people “meet” when they enter into any con-
versation, discussion, conference, or other personal dealings 
with at least one other person. Of course, when members 
of a governing body meet in private, they do not automati-
cally violate ORS 192.630(2). That section is violated only if: 
(1) the members who meet constitute a quorum, (2) they 
meet in private, and (3) they meet “for the purpose of decid-
ing on or deliberating toward a decision.”10

 Although the verb “meet” is not defined in the stat-
ute, the statute does provide a definition of the noun “meet-
ing,” which is used in subsection (1). Thus, we first consider 
subsection (2)’s use of “meet” in the context of subsection 
(1)’s use of “meeting.” See State v. Leslie, 204 Or App 715, 
721, 132 P3d 37, rev den, 341 Or 245 (2006) (“As a general 
matter of statutory construction, we ordinarily assume that, 
when the same statute uses closely similar terms, those 
terms have a consistent meaning throughout.”).

 Subsection (1) provides that “[a]ll meetings of the 
governing body of a public body shall be open to the public 
and all persons shall be permitted to attend any meeting 
except as otherwise provided by ORS 192.610 to 192.690.” 
(Emphasis added.) “ ‘Meeting’ means the convening of a gov-
erning body of a public body for which a quorum is required 
in order to make a decision or to deliberate toward a deci-
sion on any matter.” ORS 192.610(5) (emphasis added). 

 10 A decision is defined as “any determination, action, vote or final disposi-
tion” by the governing body. ORS 192.610(1). The term “deliberate” is not defined 
by statute. That word is commonly used to mean “to ponder or think about with 
measured careful consideration and often with formal discussion before reaching 
a decision or conclusion.” Webster’s at 596. Our case law has similarly interpreted 
“deliberate” to mean to “weigh evidence for or against choices and make a deci-
sion.” Oregonian Publishing Co. v. Board of Parole, 95 Or App 501, 505, 769 P2d 
795 (1989). 

http://www.publications.ojd.state.or.us/docs/A123065.htm
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When used in connection with a group of people, the term 
“convening” means “to meet in formal session” or to cause 
people “to assemble in a group or body.” Webster’s at 497. 
Thus, the word “convening” implies a formal assembly at 
the same place and at the same time. It follows that ORS 
192.630(1), by referring to “meetings,” applies to contempo-
raneous gatherings of a quorum. To prove a violation of ORS 
192.630(1), therefore, a plaintiff must establish (1) that a 
quorum of a governing body convened (i.e., gathered contem-
poraneously), (2) to “make a decision or to deliberate toward 
a decision on any matter,” and (3) that the meeting was not 
“open to the public.”

 Returning to ORS 192.630(2), that subsection pro-
vides that “[a] quorum of a governing body may not meet in 
private for the purpose of deciding on or deliberating toward 
a decision on any matter[.]” (Emphasis added). If we were to 
interpret “meet” in that phrase with reference to the defined 
term “meeting” in the preceding subsection, then, to prove a 
violation of subsection (2), a plaintiff would have to establish 
(1) that a quorum of a governing body convened (i.e., gath-
ered contemporaneously), (2) in “private,” (3) “for the pur-
pose of deciding on or deliberating toward a decision on any 
matter.” Those three elements are the same as the elements 
of subsection (1). Thus, to treat the phrase “may not meet” 
in subsection (2) as equivalent to the phrase “may not have 
a meeting” would reduce subsection (2) to a restatement of 
the rule already announced in subsection (1). Our maxims 
of statutory construction counsel us to avoid such results 
when possible. See Bolt, 333 Or at 581.11

 The understanding that ORS 192.630(2)’s reference 
to “meet” may require a separate analysis from whether a 

 11 Moreover, if the legislature had intended the word “meet” in subsection (2) 
to be understood with reference to the narrow definition of “meeting” in subsec-
tion (1), there would have been no need for subsection (2) to include the qualifying 
phrase “decide or deliberate toward a decision,” because that phrase is already 
encompassed within the statutory definition of “meeting.” The dissent would 
explain such redundancy by suggesting that the legislature intended a “belt and 
suspenders” understanding, with the same concept expressed in both “positive” 
and “negative” terms. 274 Or App at ___, (DeVore, J., dissenting). But that is not 
how we typically interpret statutes. Bolt, 333 Or at 581 (we “construe multiple 
provisions, if possible, in a manner that will give effect to all”).
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“meeting” occurred under ORS 192.630(1) was implicit in 
Harris v. Nordquist, 96 Or App 19, 21, 771 P2d 637 (1989). 
In Harris, the plaintiffs alleged that individual members 
of their local school board had met informally at various 
restaurants to discuss school board business. Plaintiffs 
argued that those gatherings violated ORS 192.630(2) 
as well as ORS 192.650—which requires “sound, video or 
digital recording or the taking of written minutes” at all 
“meetings” of a governing body. Id. at 23. In determining 
that ORS 192.650 was not violated, we concluded that the 
gathering of board members at a restaurant before or after 
an “official” meeting was not a “meeting” because it was “not 
‘the convening’ of the body ‘for which a quorum is required 
in order to make a decision or deliberate toward a decision.’ ” 
Id. at 24 (quoting ORS 192.610(5)). We went on to explain 
that, “[f]urthermore, if the private gathering of a quorum 
at the restaurant took place to decide or deliberate toward a 
decision, it would have been prohibited by ORS 192.630(2), 
and ORS 192.650 does not require minutes of prohibited 
gatherings.” Id.

 We then considered whether “the private gathering 
of a quorum at the restaurant took place to decide or delib-
erate toward a decision” in violation of ORS 192.630(2). Id. 
We noted that the only evidence in the record about the con-
tent of the conversations was that they discussed in general 
terms “ ‘what was going on at the schools.’ ” Id. at 25. There 
was no evidence that the school board members ever talked 
about “a matter to be decided by the board.” Id. Because 
there was no evidence of any private deliberations towards 
a “decision,” we affirmed the trial court’s grant of summary 
judgment against the plaintiffs. Id. Of course, if the fact 
that the gathering was not a “meeting” for purposes of ORS 
192.630(1) was also determinative of liability under ORS 
192.630(2), there would have been no need to undertake 
the analysis of whether “deliberation” had occurred. Our 
approach thus reflects the understanding that subsections 
(1) and (2) regulate different things. The legislature was not 
content to require that “meetings” be made open to the pub-
lic; rather, to achieve the statutory purpose, the legislature 
felt the need to regulate the conduct of public officials in less 
formal settings.



660 Handy v. Lane County

 The legislative history of ORS 192.630(2) sup-
ports the analytical approach in Harris. ORS 192.630(2) 
originated as part of the bill that created Oregon’s Public 
Meetings Law in 1973. Or Laws 1973, ch 172, § 3. That bill 
contained another provision, which ultimately would become 
ORS 192.630(1), which provided that “[a]ll meetings of the 
governing body of a public body shall be open to the public 
and all persons shall be permitted to attend any meeting 
except as otherwise provided by this Act.” Id. During com-
mittee hearings on the bill in the Joint Special Committee 
on Professional Responsibility (JSCPR), there was much dis-
cussion about how to define the word “meeting.” Ultimately, 
the committee settled on the following definition: “ ‘Meeting’ 
means the convening of a governing body of a public body 
for which a quorum is required in order to make a decision 
or to deliberate towards a decision on any matter. Meeting 
does not include any on-site inspection of any project or pro-
gram.” The members of the committee, however, were not 
fully satisfied with how that definition of the term meeting 
would work in conjunction with the operative section of the 
bill that required that “all meetings * * * shall be open to 
the public.” One of the committee members, Senator Wallace 
Carson, opined that a definition of the word “meeting” that 
included the word “convening” was problematic because con-
vening implies a formal gathering. Tape Recording, JSCPR, 
Senate Bill (SB) 15, Mar 19, 1973, Tape 3, Side 2. One of the 
co-chairs, Senator Jack Ripper, replied that the bill could 
refer instead to “formal and informal convening” to ensure 
that the bill would cover situations involving informal gath-
erings. Id.

 At the end of that discussion, Jim Durham, a rep-
resentative of the attorney general, was asked to discuss an 
alternative public meeting bill that the Attorney General had 
proposed. Id. Durham explained that the text of the Attorney 
General’s bill provided that no governing body “shall meet 
privately for the purpose of discussing or conducting public 
business.” Id. Durham opined that adding that text to the 
bill being considered by the committee would broaden the 
bill. Id. Ripper suggested that the text be added to the end 
of the definition of the term “meeting.” Id. Ultimately, how-
ever, it was decided that that prohibition would be added as 
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a stand-alone provision of the bill. Id. That subsection would 
become the one at issue here, ORS 192.630(2).12

 Neither Harris nor the legislative history directly 
addresses the question raised in this case: May ORS 
192.630(2) be violated by “deliberation” among a group of 
members constituting a quorum even if the quorum is not all 
together at the same time and place? It is instructive, how-
ever, that the legislators who drafted ORS 192.630(2) did so 
to broaden the scope of the Public Meetings Law to ensure 
that the law would regulate conduct by public officials out-
side the context of formal meetings. Consistent with that 
legislative history, Harris stands for the proposition that a 
quorum of a governing body may violate ORS 192.630(2) 
by “deliberating” privately in an informal setting, but also 
that not every discussion among a quorum, even on matters 
of public concern, will violate the statute. Rather, the dis-
cussion must rise to the level of, and have the purpose of, 
“deciding on or deliberating toward a decision.” See Harris, 
96 Or App at 25 (“Information gathering is distinct from 
deliberating.”). Those authorities lead us to conclude that a 
violation of ORS 192.630(2) depends not on the method by 
which communications take place, but, rather, on the pur-
pose and content of those communications.

 We also rely on the legislature’s explicit declaration 
of the objective of the Public Meetings Law. The legislature 
included a statement of policy when it first enacted the stat-
ute. Or Laws 1973, ch 172, § 1. According to ORS 192.620, 
“The Oregon form of government requires an informed pub-
lic aware of the deliberations and decisions of governing 
bodies and the information upon which such decisions were 
made. It is the intent of ORS 192.610 to 192.690 that deci-
sions of governing bodies be arrived at openly.” That state-
ment reveals that the legislature meant to promote public 
awareness of how public bodies reach decisions, not just the 

 12 If, as the dissent suggests, the purpose of ORS 192.630(2) was simply 
to reinforce ORS 192.630(1) by clarifying that the prohibition on private meet-
ings was not limited to “ceremonial” meetings, then the legislature could have 
expressed its intent in a simpler and more straightforward manner by adopting 
the suggestions before the committee that would have expanded the statutory 
definition of “meeting.” 274 Or App at ___ (DeVore, J., dissenting). The rejection 
of that approach in favor of the stand-alone prohibition in subsection (2) indicates 
that the legislature had a broader objective in mind. 
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results of those discussions. As we have observed before, 
that policy statement requires that the court analyze “the 
coverage of the act broadly and its exemptions narrowly.” 
Oregonian Publishing Co., 95 Or App at 506.

 The legislative objective could be easily defeated if 
the statute rigidly applied only to contemporaneous gath-
erings of a quorum. For example, officials could be polled 
through an intermediary. In group email messages, offi-
cials could deliberate and declare their positions on upcom-
ing issues. The same could be done through rapid, serial, 
group text messages in the moments before convening for 
an official meeting. In those examples, a quorum would 
have “deliberated” or “decided” the matter in “private” just 
as effectively as if all of the members had gathered secretly 
in a room and reached agreement before the public meeting. 
Given the purpose of the statute, we see no reason to treat 
those situations differently.

 The California courts have similarly interpreted 
that state’s Brown Act, which was the model for Oregon’s 
Public Meetings Law. Tape Recording, JSCPR, SB 15, 
Feb 26, 1973, Tape 2, Side 1 (statement of Sen Fred Heard). 
The influence of the California statute can be seen in the 
text of the Oregon statute. At the time that Oregon enacted 
its Public Meetings Law, California had a statutory section 
that was very similar to ORS 192.630(1). The California 
statute provided:

“All meetings of the legislative body of a local agency shall 
be open and public, and all persons shall be permitted to 
attend any meeting of the legislative body of a local agency, 
except as otherwise provided in this chapter.”

Cal Gov’t Code § 54953 (1953).

 A line of California cases provides some helpful 
additional context for the discussions that occurred in the 
Oregon Legislature in 1973 and further supports the con-
clusion that Oregon’s statute should be interpreted to cover 
serial meetings that evidence “deliberation” by a quorum. 
In 1960, the California Courts of Appeal issued an opinion 
that interpreted the term “meeting” very narrowly. That 
case concluded that “the language of the Brown Act was not 
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directed at anything less than a formal meeting of a city 
council or one of the city’s subordinate agencies.” Adler v. 
City Council of City of Culver City, 184 Cal App 2d 763, 770, 
7 Cal Rptr 805 (1960).

 After the Adler decision, the California State 
Assembly in 1961 amended the Brown Act:

“Following a narrow judicial construction of the word 
‘meeting’ (Adler v. City Council (1960) 184 Cal App 2d 763, 
[7 Cal Rptr 805]), the Legislature amended the Brown Act 
to make clear that legislative action within the act was 
not necessarily limited to action taken at a formal meet-
ing. Section 54952.6, added in 1961, provides that ‘”action 
taken”’ means (1) ‘a collective decision made by a majority 
of the members of a legislative body,’ (2) ‘a collective com-
mitment or promise by a majority of the members of a leg-
islative body to make a positive or a negative decision,’ or 
(3) ‘an actual vote by a majority of the members of a legis-
lative body when sitting as a body or entity, upon a motion, 
proposal, resolution, order or ordinance.’ (Stats. 1961, ch. 
1671, § 3.)”

Stockton Newspapers, Inc. v. Members of Redevelopment 
Agency, 171 Cal App 3d 95, 101, 214 Cal Rptr 561 (1985). 
Thus, at the time that Oregon was expressly modeling its 
Public Meetings Law on California’s Brown Act, the Brown 
Act had been amended for the specific purpose of ensuring 
that the act would cover both formal and informal meetings; 
the relevant question was not whether it was possible for 
official action to be taken, but whether it was possible for a 
“collective commitment” or “collective decision” to be made.

 In Stockton Newspapers, the court reasoned that a 
quorum may make a collective commitment or decision with-
out meeting contemporaneously. In that case, the plaintiff 
alleged that defendants, the members of the governing body 
of a redevelopment agency, violated the Brown Act when the 
agency’s attorney contacted each member individually by 
telephone “for the purpose of obtaining a collective commit-
ment or promise by said defendants to approve the trans-
fer of ownership of real property forming part of a planned 
waterfront development.” Id. at 99 (internal quotation marks 
omitted). The trial court dismissed the complaint for failure 
to state a claim. The California Courts of Appeal reversed:
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“[T]he concept of ‘meeting’ under the Brown Act compre-
hends informal sessions at which a legislative body com-
mits itself collectively to a particular future decision con-
cerning the public business. Considering the ease by which 
personal contact is established by use of the telephone and 
the common resort to that form of communication in the 
conduct of public business, no reason appears why the con-
temporaneous physical presence at a common site of the 
members of a legislative body is a requisite of such an infor-
mal meeting. Indeed if face-to-face contact of the members 
of a legislative body were necessary for a ‘meeting,’ the 
objective of the open meeting requirement of the Brown Act 
could all too easily be evaded.”

Id. at 102;13 see also Roberts v. City of Palmdale, 5 Cal 4th 
363, 376, 853 P2d 496 (1993) (reasoning that “the intent of 
the Brown Act cannot be avoided by subterfuge; a concerted 
plan to engage in collective deliberation on public business 
through a series of letters or telephone calls passing from 
one member of the governing body to the next would violate 
the open meeting requirement”).
 The dissent is correct that Stockton Newspapers, 
which was decided after Oregon adopted its Public Meetings 
Law, cannot directly aid our understanding of our legisla-
ture’s intention. 274 Or App at ___ (DeVore, J., dissenting). 
Nonetheless, that case, as well as Roberts, helps to illustrate 
the central problem with the dissent’s proposed “bright-line 
rule”: the ease with which the statutory prohibition could be 
rendered nearly meaningless if it applied only to contempo-
raneous gatherings.
 In short, the text, structure, context, purpose, and 
history of the Public Meetings Law indicate that the prohibi-
tion in ORS 192.630(2) contemplates something more than 
just a contemporaneous gathering of a quorum. A series of 
discussions may rise to the level of prohibited “deliberation” 
or “decision”; the determinative factors are whether a suffi-
cient number of officials are involved, what they discuss, and 
the purpose for which they discuss it—not the time, place, or 

 13 After Stockton Newspapers, the California State Assembly amended the 
Brown Act to clarify that the law prohibits the “use of direct communication, per-
sonal intermediaries, or technological devices * * * to develop a collective concur-
rence as to action to be taken on an item.” 1993 Cal Legis Serv ch 1137 (Senate 
Bill 36).



Cite as 274 Or App 644 (2015) 665

manner of their communications. In the absence of explicit 
textual or historical support for the notion that the Oregon 
legislature intended ORS 192.630(2) to apply only where a 
quorum is contemporaneously present, it makes little sense 
to engraft such a rigid criterion onto a statute that we are 
called upon to interpret “broadly.” Oregonian Publishing Co., 
95 Or App at 506.

 We understand the dissent to be worried primar-
ily that, without a bright-line rule limiting the coverage of 
the law to contemporaneous gatherings of a quorum, public 
officials will be uncertain about what they can and cannot 
do, and will face an excessive risk of liability arising out of 
one-on-one conversations with their colleagues. 274 Or App 
at ___ (DeVore J., dissenting). There are several responses 
to that concern.

 First, we doubt that many public officials through-
out Oregon presently hold the view that they may skirt the 
Public Meetings Law by taking decisive action in private, 
so long as they are careful about how many people are in 
the room at one time. In fact, they are already cautioned 
that they should not do so, at least for reasons of policy and 
appearance. See Oregon Department of Justice, 2014 Public 
Records and Meetings Manual at 137 (noting that “members 
of a governing body should not gather as a group or groups 
composed of less than a quorum for the purpose of conduct-
ing business outside the Public Meetings Law”).

 Second, public officials must already live with 
ambiguity under the Public Meetings Law, largely because 
of the statute’s emphasis on the “purpose” of a discussion. 
As Harris illustrates, a gathering of a quorum is lawful 
so long as it is social, even if members discuss matters of 
concern to their public body—but may instantly become 
unlawful if the discussion takes on a character that (with 
judicial hindsight) appears deliberative in “purpose.” If, 
therefore, it is undesirable that public officials lack greater 
certainty about the extent to which they can discuss pub-
lic matters out of the public eye, that problem existed long 
before today. True, our interpretation will now at least 
marginally increase the uncertainty for public officials by 
denying a safe harbor that the dissent would offer so long 
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as a quorum does not meet contemporaneously. For reasons 
already stated, however, we believe that that safe harbor 
would frustrate the legislature’s declared purpose so com-
pletely that it must be rejected in the absence of a clear 
statutory command.14

 Third, we respectfully disagree that members of 
a public body will now be too chilled to “talk any business 
with another member in the hallway, on the telephone, by 
email, or anywhere other than at a public meeting.” 274 Or 
App at ___ (DeVore, J., dissenting). Again, ORS 192.630(2) 
places the focus squarely on the purpose for which commu-
nication occurs, and we have already noted the distinction 
between deliberation and “[i]nformation gathering.” Harris, 
96 Or App at 25. A prima facie case for violation of ORS 
192.630(2) will have to show more than that two public offi-
cials spoke privately on a matter of public concern, or even 
about an upcoming vote. The prohibition addresses not all 
private, serial communications among members who con-
stitute a quorum, but those conducted for the “purpose” of 
deliberation or decision. We are not called upon at this stage 
of this case to decide what types of evidence would be nec-
essary to support such a finding, but it seems clear that a 
plaintiff will need to show some evidence of coordination, 
orchestration, or other indicia of a “purpose” by a quorum 
to deliberate or decide out of the public eye. Thus, we do 
not believe that the statute’s reference to “purpose” implies 
the broad range of interactions contemplated by the dissent. 
The main import of today’s decision is that public officials 
cannot avoid the requirements of the Public Meetings Law 
through “subterfuge.” Roberts, 5 Cal 4th at 376.

 Having so interpreted ORS 192.630(2), we return 
to the record before us. Plaintiff has produced evidence that 
three commissioners (Bozievich, Leiken, and Stewart) had 
discussions either with each other or with Richardson, the 
county administrator, about whether to release the Thayer 
letter. We know little of the content of those discussions. 
Bozievich’s email to Leiken and others at 5:56 a.m. on 
May 3, said that Bozievich was “[l]ooking forward to a quick 

 14 Even the dissent, as we understand it, does not contend that the statutory 
text unequivocally compels the dissent’s interpretation. Rather, the dissent relies 
heavily, as we do, on other sources of understanding the legislature’s intent.
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decision” on whether to disclose the letter, juxtaposed with 
a comment that he did not want to be seen as “covering up” 
the receipt of funds. Those comments permit an inference, 
at least at this stage, that Bozievich had already decided to 
vote to release the letter, in consultation with others. One 
of Richardson’s emails mentions that she spoke to Stewart 
to get his “input” and that the meeting was then scheduled. 
In context, that could mean either that Richardson solic-
ited Stewart’s opinion on whether to schedule a meeting 
or that she obtained his input on the substantive question 
of whether to release the letter. All three commissioners 
expressed similar concerns about “county liability,” and all 
three voted to release the letter.

 Viewed in the light most generous to plaintiff’s the-
ory of liability, those facts would support an inference—at 
this nascent stage of the litigation—that the three commis-
sioners at least “deliberated,” in a series of telephone calls 
and emails over the course of several hours, toward the final 
“decision” to release the Thayer letter, and perhaps even 
made that decision. If those discussions had that purpose, 
it is not material that some of the discussions occurred elec-
tronically or through Richardson as an intermediary.

 To be clear, we express no view on the ultimate 
question of whether defendants violated ORS 192.630(2). It 
may well be that defendants will later be entitled to judg-
ment as a matter of law, if, after discovery, plaintiff cannot 
show that defendants’ private communications had the pur-
pose of “deliberation” or “decision.” See Harris, 96 Or App at 
25 (“Information gathering is distinct from deliberating.”). 
But this case is before us in the context of a special motion 
to strike under the anti-SLAPP statute, before discovery has 
even occurred. In this posture, we are unable to conclude from 
the existing record that plaintiff’s claims are devoid of merit.

 For the foregoing reasons, we conclude that the trial 
court erred by granting defendants’ special motion to strike 
under ORS 31.152.

B. Emergency Meeting Claim

 Plaintiff alleges that the May 3 emergency meeting 
was procedurally deficient because (1) no minutes were made 
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for the meeting, contrary to ORS 192.650, and (2) defendants 
did not issue a statement describing an emergency justifying 
less than 24-hour notice, contrary to ORS 192.640(3). As a 
remedy for those alleged violations, plaintiff requested that 
the board’s decision to release the Thayer letter be voided 
under ORS 192.680(3).15 The trial court struck that claim 
under the anti-SLAPP statute.
 As mentioned above, to be subject to the anti-SLAPP 
statute, a claim must “arise out of” one or more protected 
activities described in ORS 31.150(2). Young, 259 Or App at 
501. Those activities are: (1) any “statement made” during, 
or in connection with, a legislative, executive, or judicial pro-
ceeding; (2) a “statement made * * * in connection with an 
issue of public interest”; and (3) any other conduct “in fur-
therance of the exercise of the constitutional right of petition 
or the constitutional right of free speech in connection with 
a public issue or an issue of public interest.” ORS 31.150(2).
 Here, the trial court reasoned that the anti-SLAPP 
statute applied because the “gravamen of plaintiff’s com-
plaint is the decision to release the letter regarding alle-
gations against plaintiff.”16 We understand the trial court 
to mean that plaintiff’s claim arose out of one of the enu-
merated protected activities because plaintiff’s motivation 
in bringing his suit was to attack the board’s decision to 
release the Thayer letter.
 But just because plaintiff sought, as a remedy, to 
have the result of the emergency meeting voided does not 

 15 ORS 192.680(3) provides that, if a court finds that a public body made a 
decision while violating the Public Meetings Law, “the court shall void the deci-
sion of the governing body if the court finds that the violation was the result of 
intentional disregard of the law or willful misconduct by a quorum of the mem-
bers of the governing body, unless other equitable relief is available.”
 16 In its letter opinion, the court elaborated: 

“[Plaintiff] asks that [the] decision [of May 3, 2012, to release the letter] 
be voided, a request that is inconsistent with his argument that he is only 
attacking the procedural deficiencies of setting the emergency meeting, set-
ting forth the reasons for the emergency meeting, or what happened during a 
discussion the day before the emergency meeting.
 “* * * [T]his is not the type of case where plaintiff is merely seeking 
to require defendants to follow the mandate of an act of governance. It is 
directly attacking the discussion and decision made by defendants regarding 
an issue of public interest, i.e., a letter making allegations about plaintiff. 
That attack is on defendants’ right to speech.”
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mean that his claim arose out of one of the protected activ-
ities listed in ORS 31.150(2). Whether a plaintiff’s claim 
“arises out of” a statement or conduct subject to the anti-
SLAPP statute turns on the factual basis for the claim, not 
a plaintiff’s underlying motivation to bring the claim. See 
Mullen v. Meredith Corp., 271 Or App 698, 705-07, ___ P3d 
___ (2015) (concluding that defendants’ conduct arose out of 
one of the activities described in ORS 31.150(2) irrespective 
of the conduct alleged to be wrongful and intentional); see 
also Drell v. Cohen, 232 Cal App 4th 24, 30, 181 Cal Rptr 
3d 191 (2014) (California courts consider “the specific acts 
of alleged wrongdoing” when considering whether a claim 
arises out of a protected activity in that state’s similarly 
worded anti-SLAPP statute).

 Plaintiff’s claim under ORS 192.640(3) alleges that 
defendants failed to make minutes for the meeting and to 
adequately describe an emergency that justified giving less 
than 24-hour notice. In other words, the factual basis for 
plaintiff’s claim is defendants’ alleged failure to comply with 
the statutory requirements for holding an emergency meet-
ing, alleged violations that were not the commission of any 
statement or conduct that falls within one of the activities 
described in ORS 31.150(2). Consequently, defendants have 
not met their burden of showing that plaintiff’s first claim 
is subject to Oregon’s anti-SLAPP statute.17 The trial court 
erred by concluding otherwise and striking plaintiff’s emer-
gency meeting claim.

 For the foregoing reasons, we conclude that the trial 
court erred in granting defendants’ special motion to strike. 
We also, therefore, vacate the trial court’s award of attorney 
fees to defendants, which was based on defendants having 
prevailed on their motion. We do not address plaintiff’s dis-
covery claim because our disposition of this case will allow 
him to have discovery.

 Reversed and remanded.

 17 In Digerati Holdings, LLC v. Young Money Entm’t, LLC, 194 Cal App 4th 
873, 885-86, 123 Cal Rptr 3d 736 (2011), the California Court of Appeals likewise 
held that there was no indication that a musician’s alleged failure to give contrac-
tually required interviews “involved any written or oral statement * * * or any 
other conduct in furtherance of the exercise of the constitutional right of petition 
or free speech in connection with a public issue or an issue of public importance.” 

http://www.publications.ojd.state.or.us/docs/A149990.pdf
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 DEVORE, J., concurring and dissenting.

 This case poses two troubling prospects. One is 
that a government body would use a special motion to strike 
under ORS 31.150 to respond to a citizen’s suit over public 
meeting standards and then readily inflict the government’s 
attorney fees on the unsuccessful citizen for daring to enforce 
Oregon’s Public Meetings Laws, ORS 192.610 to 192.690. 
I join the majority in rejecting Lane County’s attempt to 
employ such a motion under Oregon’s anti-SLAPP statute 
(“Strategic Lawsuits Against Public Participation”) against 
plaintiff’s claim of an improper emergency meeting.

 The second troubling prospect is that separate con-
versations or messages of members of a governing body, 
occurring at different times and places, could be aggregated, 
after the fact, so as to permit a court to conclude that, in vio-
lation of law, a quorum of the public body had “met” as a quo-
rum to deliberate toward a decision. I respectfully dissent 
from the majority’s conclusion that embraces that prospect. 
I believe that the majority’s conclusion is contrary to stat-
utory text and legislative history, and I fear that this new 
definition of “meet” will trouble governing officials around 
the state with a vague, “gotcha” standard.

I. ANTI-SLAPP STATUTE

A. Inapplicable to “Emergency Meeting Claim”

 Plaintiff’s first claim alleged that the emergency 
meeting of May 3 failed to comply with ORS 192.640(3), 
because the law permits only public meetings with less 
than 24 hours’ notice “[i]n case of an actual emergency” 
and provided that “the minutes for such a meeting shall 
describe the emergency justifying less than 24 hours’ 
notice.”1 (Emphasis added.) Among other things, plain-
tiff alleged that defendants had issued no statement at 

 1 ORS 192.640(3) provides,
 “No special meeting shall be held without at least 24 hours’ notice to the 
members of the governing body, the news media which have requested notice 
and the general public. In case of an actual emergency, a meeting may be held 
upon such notice as is appropriate to the circumstances, but the minutes for 
such a meeting shall describe the emergency justifying less than 24 hours’ 
notice.”
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the meeting describing the emergency and that they had 
no actual reason justifying less than 24-hour notice. As 
the May 3 meeting had begun, the county administra-
tor Richardson had explained that, after contacting the 
Agenda Team, “We decided to schedule this for a meeting 
as soon as possible because * * * I have received numerous 
calls now from the media asking for this.” At the hear-
ing on defendants’ motion, plaintiff argued that sufficient 
time remained before the election date of May 15, because 
an ordinary, special meeting could have been called with 
24-hour notice, and because May 9 offered an opportunity 
to consider the matter at a regular meeting.2

 When the trial court struck this claim, it necessar-
ily concluded both (a) that the anti-SLAPP statute applied, 
meaning that defendants had shown that the claim arises 
out of a statement in a public forum or made in the exer-
cise of a constitutional right of speech or petition, ORS 
31.150(2),3 and then (b) that, under that statute, plaintiff 
had failed to show “substantial evidence to support a prima 

 2 Plaintiff ’s argument paralleled advice offered by Oregon’s Attorney 
General: 

 “The governing body must be able to point to some reason why the meet-
ing could not be delayed to allow at least 24 hours’ notice. An ‘actual emer-
gency’ must exist, and the minutes of the meeting must describe the emer-
gency justifying less than 24 hours’ notice. ORS 192.640(3). * * * 
 “The Oregon Court of Appeals has indicated that it will scrutinize closely 
any claim of an ‘actual emergency.’ ” 

Attorney General’s Public Records and Meetings Manual 147 (2014) (citing Oreg. 
Assoc. of Classified Emp. v. Salem-Keizer, 95 Or App 28, 32, 767 P2d 1365, rev den, 
307 Or 719 (1989) (reversing trial court ruling finding that the circumstances 
presented an actual emergency)). 
 3 ORS 31.150(2) describes the activities subject to the section as:

 “(a) Any oral statement made, or written statement or other document 
submitted, in a legislative, executive or judicial proceeding or other proceed-
ing authorized by law;
 “(b) Any oral statement made, or written statement or other document 
submitted, in connection with an issue under consideration or review by a 
legislative, executive or judicial body or other proceeding authorized by law;
 “(c) Any oral statement made, or written statement or other document 
presented, in a place open to the public or a public forum in connection with 
or an issue of public interest; or
 “(d) Any other conduct in furtherance of the exercise of the constitutional 
right of petition or the constitutional right of free speech in connection with a 
public issue or an issue of public interest.”
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facie case,” ORS 31.150(3).4 Although the trial court did 
find that the anti-SLAPP statute applied, the trial court 
did not explain why plaintiff’s claim, challenging simply 
the procedural requirements for an emergency meeting, 
failed to satisfy the minimal-merits test of the anti-SLAPP 
statute.

 I concur in the majority’s conclusion that defendants 
failed to meet their burden of showing that plaintiff’s emer-
gency-meeting claim “arose out of” any statement or con-
duct of the county commissioners subject to ORS 31.150(2). 
Contrary to the trial court’s decision, plaintiff’s claim arose 
out of perceived noncompliance with the procedure for an 
emergency meeting, not plaintiff’s motivation for suit, the 
remedy for non-compliance, or the outcome of the commis-
sioner’s vote to release the attorney’s letter about alleged 
impropriety.

 A plaintiff can state a claim under ORS 192.640(3) 
for violation of the standards for an emergency meeting 
without regard to any statement or conduct that might have 
occurred at that meeting. That is, even if a statement or 
conduct subject to ORS 31.150(2) did occur at an emergency 
meeting, that statement or conduct would not be a material 
part of this alleged public meetings violation. Put another 
way, even if no one made a statement subject to the anti-
SLAPP statute, a public meetings violation could occur if 
the Board of Commissioners unjustifiably met and delib-
erated without 24-hour notice or without the existence of 
and recitation of a bona fide emergency. See Oregon Assoc. 
of Classified Emp. v. Salem-Keizer, 95 Or App 28, 32, 767 
P2d 1365, rev den, 307 Or 719 (1989) (reversing trial court 
ruling finding that the circumstances presented an actual 
emergency).

B. Inconsistent with Public Meetings Claims

 There is a larger importance to the majority’s 
conclusion about the reach of ORS 31.150. Two California 

 4 In relevant part, the latter half of ORS 31.150(3) provides:
“If the defendant meets this burden, the burden shifts to the plaintiff in the 
action to establish that plaintiff will prevail on the claim by presenting sub-
stantial evidence to support a prima facie case. If the plaintiff meets this 
burden, the court shall deny the motion.”
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decisions help explain why. They contain observations use-
ful to caution government against unwarranted use of the 
anti-SLAPP statute to discourage citizen’s efforts at govern-
ment accountability. Later in Part II, I will disagree with 
the majority’s use of a California decision on a public meet-
ings issue, because, on a key point, Oregon’s statute differs 
from California’s statute. But, on this issue, two California 
comments are prescient and will serve to introduce inconsis-
tencies between Oregon’s anti-SLAPP statute and our pub-
lic meetings statute.5

 In San Ramon Valley Fire Protection District v. 
Contra Costa County Employees’ Retirement Assoc., 125 Cal 
App 4th 343, 22 Cal Rptr 3d 724 (2004), the court rejected an 
anti-SLAPP motion that had sought to avoid a writ of man-
damas that would scrutinize the action of a pension board. 
The court explained that the board’s mandatory “[a]cts of 
governance” are not subject to California’s anti-SLAPP stat-
ute, California Code of Civil Procedure section 425.16. Id. 
at 354. The court added, “To decide otherwise would sig-
nificantly burden the petition rights of those seeking man-
damus review for most types of governmental action.” Id. at 
357. Anti-SLAPP motions would force government critics to 
make a prima facie showing at an early pleading stage of 
a case. To allow that tactic “would chill the resort to legit-
imate judicial oversight over potential abuses of legislative 
and administrative power, which is at the heart of those 
remedial statutes.” Id. at 358.

 Similarly, in City of Montebello v. Vasquez, 226 Cal 
App 4th 1084, 1086, 172 Cal Rptr 3d 671 (2014), the court 
denied an anti-SLAPP motion, where an official and city 
council members were accused of violating a statutory pro-
hibition against city officers holding a financial interest in a 
contract with the city. That court explained:

“To hold otherwise would cause the anti-SLAPP statute to 
swallow all city council actions and require anyone seeking 

 5 Our decisions recognize that Oregon legislative history indicates that our 
anti-SLAPP statute was “modeled on California statutes” such that California 
case law may “inform Oregon courts regarding the application of ORS 31.150 to 
ORS 31.155.” Page v. Parsons, 249 Or App 445, 461, 277 P3d 609 (2012); see Young 
v. Davis, 259 Or App 497, 507, 314 P3d 350 (2013).

http://www.publications.ojd.state.or.us/docs/A139103.pdf
http://www.publications.ojd.state.or.us/docs/A148249.pdf
http://www.publications.ojd.state.or.us/docs/A148249.pdf


674 Handy v. Lane County

to challenge a legislative decision on any issue to first make 
a prima facie showing of the merits of their claim.”

Id. at 1093. The courts’ observations have relevance to 
Oregon. To say the anti-SLAPP statute could “significantly 
burden the * * * rights” to review government action could 
easily be said about the effect of the anti-SLAPP statute 
when a citizen seeks judicial review of violations of our own 
Public Meetings Law. See id. at 1092. Two points of incon-
sistency are telling.

 First, the anti-SLAPP statute in Oregon also 
forces the plaintiff to justify a claim sooner than usual, 
discouraging a claim. As for public meeting standards, the 
Oregon legislature had already added a provision at ORS 
192.695 so as to require a plaintiff to present prima facie 
evidence of a public meetings violation before the pub-
lic body will be required to prove that it complied.6 That 
unique threshold for a public-meetings claim presumably 
tests plaintiff’s case at trial or at least on a motion for sum-
mary judgment, after a citizen has had a chance to gather 
facts through pretrial discovery. In contrast, the anti-
SLAPP statute prevents discovery, unless a court finds 
good cause to allow it. ORS 31.152(2).7 Here, for example, 
the trial court denied discovery. In other words, the statu-
tory threshold that is in the public meetings law indicates 
that the legislature had already provided all the neces-
sary procedural protections that government entities need 
for protection from meritless claims. The test, which the 
anti-SLAPP statute forces upon a citizen plaintiff, seems 

 6 ORS 192.695 provides:
 “In any suit commenced under ORS 192.680 (2), the plaintiff shall be 
required to present prima facie evidence of a violation of ORS 192.610 to 
192.690 before the governing body shall be required to prove that its acts in 
deliberating toward a decision complied with the law. When a plaintiff pres-
ents prima facie evidence of a violation of the open meetings law, the burden 
to prove that the provisions of ORS 192.610 to 192.690 were complied with 
shall be on the governing body.”

 7 ORS 31.152(2) provides:
 “All discovery in the proceeding shall be stayed upon the filing of a spe-
cial motion to strike under ORS 31.150. The stay of discovery shall remain 
in effect until entry of the judgment. The court, on motion and for good cause 
shown, may order that specified discovery be conducted notwithstanding the 
stay imposed by this subsection.”
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duplicative, harsher, and, because it comes early in a case, 
strikes a balance between competing interests that is dif-
ferent than the test that the legislature chose specifically 
for public meetings claims.

 Second and even more telling, Oregon’s Public 
Meetings Law does not provide a routine means for the gov-
ernment to recover its attorney fees when prevailing. The 
anti-SLAPP statute, however, requires the court to award 
attorney fees, if, as here, the government prevails against 
the citizen. ORS 31.152(3). (“A defendant who prevails on 
a special motion to strike made under ORS 31.150 shall be 
awarded reasonable attorney fees and costs.”). To apply the 
anti-SLAPP statute means that a citizen with the audacity 
to file a public meetings claim, which proves unsuccessful, 
“shall” be punished with the government’s lawyer bill. Here, 
plaintiff was made liable for $7,211.50 in costs and county 
attorney fees, even before the suit got much past filing.

 For more reasons than offered, the majority was 
correct in concluding that a citizen claim about the pre-
requisites to an emergency meeting does not involve the 
speech or petition activities protected by ORS 31.150. To 
hold otherwise would render a citizen’s challenge to a ques-
tionable emergency meeting subject to scrutiny at the earli-
est pleading stage, suspend discovery, threaten the citizen 
with a debt for the county’s attorney fees, and chill the cit-
izen’s right to judicial scrutiny over compliance with public 
meeting standards.8 I concur that the trial court erred in 

 8 California amended its anti-SLAPP statute to prevent its use as a device 
to attack citizens who bring an action in the public interest or on behalf of the 
general public. The introduction to the added statute explained:

“The Legislature finds and declares that there has been a disturbing abuse 
of Section 425.16, the California Anti-SLAPP Law, which has undermined 
the exercise of the constitutional rights of freedom of speech and petition 
for the redress of grievances, contrary to the purpose and intent of Section 
425.16. The Legislature finds and declares that it is in the public interest to 
encourage continued participation in matters of public significance, and that 
this participation should not be chilled through abuse of the judicial process 
or Section 425.16.”

Cal Code Civ Proc § 425.17(a). A list of specified conditions is given to describe 
the public interest lawsuits exempted from the California anti-SLAPP statute. 
Id. § 425.17(b). This public interest exemption was not involved in either San 
Ramon or Montebello. Unlike California, Oregon has not yet recognized a need to 
similarly amend its anti-SLAPP statute.
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declaring plaintiff’s emergency meeting claim was subject 
to Oregon’s anti-SLAPP statute.9

II. THE PUBLIC MEETINGS STATUTE

A. Applicable to a Quorum That Meets, Convenes, or Comes 
Together

 The majority concludes that the trial court also 
erred in dismissing plaintiff’s “pre-meeting claim” that a 
quorum of Lane County commissioners unlawfully met to 
deliberate in private over a period of time on May 2 and 3 
by means of a sequence of separate conversations, calls, and 
email communications. The majority finds error, conclud-
ing that plaintiff satisfied his burden to show substantial 
evidence of a prima facie claim of a violation of the Public 
Meetings Law.10 The conclusion rests on the premise that 
public officials may violate ORS 192.630(2) by engaging in 
“a series of conversations that involve a quorum only when 
they are considered as a whole” and with hindsight. 274 Or 
App at ___ (emphasis added).

 The majority allows, “There is no evidence in the 
record that a quorum of the commission actually met pri-
vately at the same time and place to discuss the Thayer let-
ter,” 274 Or App at ___, and the majority recognizes, “No 

 90 Although the trial court did not address why plaintiff ’s emergency meeting 
claim failed to present substantial evidence of a prima facie case, that question is 
no longer appropriate at this stage of the case because ORS 31.150 does not apply 
to the claim. That question remains for discovery, summary judgment, or trial 
on the merits. It remains for the trial court to determine, for example, whether 
the statement of the county administrator at the outset of the emergency meeting 
satisfied ORS 192.640(3) in describing an actual emergency that precluded 24 
hours’ notice of a special meeting: i.e., “We decided to schedule this for a meeting 
as soon as possible because * * * I have received numerous calls now from the 
media asking for this.”
 10 This court addresses the claim on the merits of the “pre-meeting claim” 
without deciding that the anti-SLAPP statute applies. Plaintiff disputed in the 
trial court whether the claim about May 2 events “arises out of” a statement or 
conduct subject to the anti-SLAPP statute, but conceded the issue on appeal. 
Because that issue as to that claim has not been briefed, this court would not 
examine the applicability of ORS 31.150 to the second claim. See Young, 259 Or 
App at 505 (not addressing applicability of ORS 31.150 where plaintiff did not 
offer any focused argument on appeal); see also State v. Brand, 257 Or App 647, 
651, 307 P3d 525 (2013) (not the court’s “function to make or develop a party’s 
argument when that party has not endeavored to do so itself”).

http://www.publications.ojd.state.or.us/docs/A148891.pdf
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Oregon appellate case has addressed whether the statute 
applies to such ‘serial’ discussions.” 274 Or App at ___. 
Nevertheless, the majority draws on statutory construction, 
legislative history, the distinguishable decision in Harris v. 
Nordquist, 96 Or App 19, 771 P2d 637 (1989), a California 
decision based on a different statute, and an understandable 
concern that the Public Meetings Law ought not be evaded 
by individual conversations. From those, the majority finds 
an “absence of explicit textual or historical support for the 
notion that the Oregon legislature intended ORS 192.630(2) 
to apply only where a quorum is contemporaneously present 
at the same place.”  The majority concludes, therefore, that 
so-called “serial meetings” violate the law.11

 Because there are statutory terms, statutory con-
text, and legislative history that point to a different con-
clusion, I respectfully disagree. This court should have 
concluded that plaintiff has failed to present substantial 
evidence of a prima facie claim that a quorum “met” in the 
pre-meeting conversations on or about May 2 and 3. Oregon 
statute does define “meeting” and related terms so as to 
give the same meaning to the term “to meet.” There is no 
good reason to define differently when a quorum “meets” 
and when a quorum has a “meeting.” There is statutory con-
text to explain the prohibition against a private meeting in 
ORS 192.630(2) consistently with ORS 192.630(1) and with-
out duplication. There is meaningful legislative history on 
these provisions. And there is a reason why the legislature 
deliberately drew a bright line with the terms involving a 
“quorum” that “meets.” It was to avoid the uncertainty of 
the application of the law, which the majority opinion now 
creates.

 11 The majority’s interpretation is the same adopted by a trial court in ear-
lier litigation, Dumdi v. Handy in Lane County Circuit Court. The case was not 
reviewed on appeal. That litigation resulted in a $350,000 judgment against the 
county for two plaintiffs’ attorney fees, as well as a stipulated judgment in which 
one commissioner (the plaintiff in this case) and another commissioner agreed to 
pay $20,000 each to the county based on allegations of willful violations of the 
public meetings laws. See ORS 192.680(3) (permitting a court order payment to 
a successful plaintiff where the violation was a result of intentional disregard of 
the law or willful misconduct by a quorum of the governing body). Plaintiff ’s solic-
itation of a contribution from a citizen to pay his debt from that case prompted the 
citizen to contact a lawyer who wrote the critical letter, the release of which was 
at issue in the county commission meeting of May 3.
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 It is the policy of the Public Meetings Law “that deci-
sions of governing bodies be arrived at openly.” ORS 192.620. 
The law mandates at ORS 192.630(1) that all “meetings” of 
a governing body “shall be open to the public and all persons 
shall be permitted to attend” except as expressly provided 
in limited circumstances. Central to plaintiff’s “pre-meeting 
claim” is the prohibition against private meetings. With 
emphasis on critical terms, ORS 192.630(2) provides:

 “A quorum of a governing body may not meet in private 
for the purpose of deciding on or deliberating toward a deci-
sion on any matter except as otherwise provided by ORS 
192.610 to 192.690.”

The provision’s meaning should be plain enough when 
its immediate terms are considered together. But, to con-
firm its meaning, a reader may examine each of the high-
lighted terms in context and with legislative history. See 
State v. Gaines, 346 Or 160, 206 P3d 1042 (2009) (regard-
ing use of legislative history); PGE v. Bureau of Labor and 
Industries, 317 Or 606, 859 P2d 1143 (1993) (rules of statu-
tory construction).

 Although the Public Meetings Law does not define 
a “quorum” for local governments, the Lane County Charter 
at least supplies the number for use with the statute.12 
Three commissioners constitute a quorum. See Home Rule 
Charter for Lane County § 10(1) (“The board of commission-
ers shall consist of five commissioners”), § 12 (three com-
missioners constitute a quorum), § 16 (“[T]he concurrence of 
three members * * * shall be necessary to decide any ques-
tion before the board.”).

 Although “to meet” is not directly defined in stat-
ute, it is indirectly defined in the term “meeting” and in the 
context of related provisions. The terms “meet” and “meet-
ing” are two forms—verb and noun—of the same word, 
and, unless their usage in context indicates otherwise, they 
should have the same meaning. One maxim of statutory 
construction recognizes that use of the same term or similar 
terms throughout a statute indicates that the term has the 
same meaning throughout the statute. PGE, 317 Or at 611 

 12 The dictionary, to be quoted later, provides more meaning.

http://www.publications.ojd.state.or.us/docs/S055031.htm
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(citing Racing Com. v. Multnomah Kennel Club, 242 Or 572, 
586, 411 P2d 63 (1966)).

 Because the terms are used consistently in related 
provisions, we can draw an understanding of “meet” from 
“meeting.” In relevant part, the statute specifies that:

 “ ‘Meeting’ means the convening of a governing body of 
a public body for which a quorum is required in order to 
make a decision or to deliberate toward a decision on any 
matter.”

ORS 192.610(5) (emphases added). As with the private-meet-
ing prohibition in ORS 192.630(2), the definition of a “meet-
ing” in ORS 192.610(5) repeats or alludes to the same key 
terms of “quorum,” “meet” (here, with the synonym “con-
vene”), and deliberating toward a “decision.” The definition 
of a meeting speaks of the need for a “quorum,” and it does 
so in terms of the “convening” of the group. When those pro-
visions are read together, they reflect that to “meet” is a syn-
onym of to “convene.”

 Both the private-meeting prohibition and the defi-
nition of a “meeting” speak with reference to a discussion 
that may eventuate in a “decision.” The word “decision” con-
tributes another quality to the words “meet” or “convene.” 
The definition of “decision” reads:

 “ ‘Decision’ means any determination, action, vote or 
final disposition upon a motion, proposal, resolution, order, 
ordinance or measure on which a vote of a governing body 
is required, at any meeting at which a quorum is present.”

ORS 192.610(1) (emphasis added). In this definition, the 
statute contemplates that a “decision,” which is referenced 
in the other two provisions, involves a “quorum” that “is 
present.” The several members, who are needed to constitute 
a quorum, must be “present” together. In order that several 
members may constitute a “quorum,” they must collectively 
or simultaneously be “present”; they must “meet”; they must 
“convene.”

 Nothing in those three provisions suggests that a 
“quorum” of the body shall be deemed to “meet” or to have 
“convened” a meeting when less than a quorum is “present” 
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together. On their face, these terms do not permit the major-
ity’s interpretation that a quorum could be deemed to “meet” 
merely by being “involved” over a period of time through an 
aggregation of separate, sequential communications. See 
274 Or App at ___. The statutes use the words “meet” and 
“meeting,” not “involved.”

 Of course, the members of a public body may “meet” 
or hold a “meeting” by modern means without being physi-
cally present in the same place. A related statute provides 
that, if a meeting “is held through the use of telephone or 
other electronic communication,” then it must be conducted 
according to the public meetings statutes. ORS 192.670(1). In 
addition, the public body must make available to the public 
“at least one place where, or at least one electronic means by 
which, the public can listen to the communication at the time 
it occurs.” ORS 192.670(2) (emphases added). Necessarily, 
the provision assumes that a quorum of the body must be 
meeting simultaneously in order that the public can “listen” 
to the interchange “at the time it occurs.” For that to hap-
pen, the several members must have “met” or “convened” so 
as to be “present” at the same time.

 That reading of those statutory terms is consis-
tent with the ordinary meaning of the words to “meet,” to 
“convene,” to be “present,” and “quorum.” Another maxim 
of statutory construction is that “words of common usage 
typically should be given their plain, natural, and ordinary 
meaning.” PGE, 317 Or at 611. In this context, the definition 
of “meet” is “to join (a person) in conversation, discussion, or 
social or business intercourse : enter into conference, argu-
ment, or personal dealings with.” Webster’s Third New Int’l 
Dictionary 1404 (unabridged ed 2002). Similarly, to “con-
vene” is “to come together, meet, or assemble in a group or 
body (as in a formal meeting for some specific purpose).” Id. 
at 497 (emphasis added). To be “present” means “being in 
one place and not elsewhere” or “being * * * in the same place 
as someone or something,” as in “both men were [present] at 
the meeting.” Id. at 1793. And, a “quorum” is “the number of 
the members of an organized body of persons (as a legisla-
ture, court, or board of directors) that when duly assembled 
is legally competent to transact business in the absence of 
the other members.” Id. at 1868 (emphasis added).
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 Although this simultaneous assembly can be done 
electronically, the statutory and common terms imply that, 
by being present together, the quorum enjoys an opportunity 
for contemporaneous communication or simultaneous inter-
action. This opportunity is the unique feature that identifies 
the occasion when a group “meets,” “convenes,” or is “present 
as a ‘quorum.’ ” The opportunity for immediate interaction 
distinguishes a meeting of a quorum, whether in person or by 
conference call, from mere involvement over time by means 
of a memorandum, fax, or electronic message of individuals 
within an unassembled group, which is not a quorum.

 Legislative history underscores this understanding. 
Senator Fred Heard, the principal sponsor of the bill that 
resulted in the statute, explained at a public hearing that 
the intent of the word “meeting” included informal as well as 
formal meetings. Tape Recording, Joint Special Committee 
on Professional Responsibility (JSCPR Committee), SB 15, 
Mar 5, 1973, Tape 2, Side 1. This is evident in the functional, 
rather than formalistic, definition of a meeting now found 
at ORS 192.610(5). To “meet” as a quorum or to convene a 
“meeting” is a matter of what a quorum of the public body 
does, not whether there is a call to order or pledge to the flag. 
The committee’s intent that the term “meeting” should con-
cern both formal and informal meetings stops at the start 
of the majority’s attempt to construe the definition of “meet-
ing” (ORS 192.610(5)) or the mandate for public “meetings” 
(ORS 192.630(1)) as meaning something more formal.

 In a subsequent work session, the committee consid-
ered replacing the word “convene” with “assemble” in the defi-
nition of a meeting, in order to avoid restricting the term and 
narrowing the statute with an implication of referring only 
to formal meetings. Minutes, JSCPR Committee, Mar 19, 
1973, 3; Tape Recording, JSCPR Committee, SB 15, Mar 19, 
1973, Tape 3, Side 2. Given the meaning of “convene,” how-
ever, the concern was unfounded. The committee chair, 
Ingalls, consulted a dictionary and advised the committee,

“According to the small dictionary, to ‘convene’ means ‘to 
summon together; to come together in a body; to summon 
before a tribunal; to cause to assemble’. Anybody like that 
better?”
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Tape Recording, JSCPR Committee, SB 15, Mar 19, 1973, 
Tape 3, Side 2 (emphasis added). A committee member 
responded:

“It’s really the getting together, rather than who calls it and 
on what circumstances and whether informal or formal, 
but the fact that they’re getting together for the purpose of 
making a decision.”

Id. (emphases added). With those shared understandings—
that the act would address both formal and informal meet-
ings and that “convening” was meant “to come together in a 
body” or “getting together,” the committee accepted the word 
“convene.” Minutes, JPR Committee, Mar 19, 1973, 3.

 The original draft bill lacked the private meeting 
prohibition that is now ORS 192.630(2). Without such an 
explicit prohibition against deliberation in private meetings, 
the promise of public meetings might have assured nothing 
more than ceremonial public meetings. To say that public 
bodies shall hold public meetings does not necessarily say 
they shall not hold private meetings. An express prohibi-
tion was needed to say what otherwise would have been left 
implied.

 A spokesman from the Oregon Department of 
Justice proffered language to prohibit private meetings. 
See id. The initial suggestion was to add the prohibition as 
a second sentence at the end of the definition of a “meet-
ing.” The expanded definition would have concluded, “no 
governing body shall meet privately for the purpose of dis-
cussing or conducting public business.” (The term “quorum” 
was not yet in the prohibition.) Recognizing the added sen-
tence as more than a mere definition of a “meeting,” Senator 
Carson13 prompted the committee to set out the sentence as 
an operative provision, what eventually would become ORS 
192.630(2). Minutes, JPR Committee, Mar 19, 1973, 3.

 Throughout much of its discussions, the committee 
was concerned about the scope of its bill governing “meet-
ings.” A committee member explained that inserting the 
word “ ‘a quorum of a’ governing body” was intended to avoid 

 13 Senator Wallace Carson was later to serve as Chief Justice of the Oregon 
Supreme Court.
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the problem of two members who converse when they happen 
to go together on a ski trip or ride together to the north end 
of the county to look at a problem. Tape Recording, JSCPR 
Committee, SB 15, Mar 19, 1973, Tape 3, Side 2.

 The committee was well aware of the narrowing 
effect of the term “quorum” as it appeared in several provi-
sions. The reach of the new law was at issue. Senator Carson 
observed, “The difficult question becomes, do we want 
to limit the coverage of the bill to the convening of a quo-
rum?” Tape Recording, JSCPR Committee, SB 15, Mar 19, 
1973, Tape 3, Side 2 (emphases added). In the end, limit-
ing the bill’s coverage is exactly what the committee did. 
Contrary to the majority’s reading, the committee did not 
create different standards by making “meeting” mean one 
thing and “to meet” mean another. The committee’s answer 
to Senator Carson was to employ the same term “quorum” 
in critical places, such as ORS 192.610(1) and (5), and, 
most significantly, in the private meeting prohibition at 
ORS 192.630(2).14 The result is to limit the scope of ORS 
192.630(2) in terms of (1) a quorum of the public body that 
(2) meets (i.e., “comes together as a body” [Chair Ingall’s dic-
tionary]) (3) for the purpose of deliberating toward a deci-
sion. The legislature meant exactly what it wrote and it 
wrote as plainly as is humanly possible.15

 When plaintiff’s “pre-meeting claim” is compared 
with these terms, the claim fails to show substantial evi-
dence to support a prima facie claim that a (1) quorum 
(2) met. It is not enough to show just the possibility that 
(3) they deliberated toward a decision about the release of the 
letter. Plaintiff did offer some evidence suggesting involve-
ment of a quorum of the commissioners. The communications 

 14 Until today, the presence of a quorum was understood to be a prerequisite 
to a meeting. As the Attorney General has long observed, “A gathering of less than 
a quorum of a committee, subcommittee, advisory group or other governing body 
is not a ‘meeting’ under the Public Meetings Law.” Compare Attorney General’s 
Public Records and Meetings Manual 137 (2014), with Attorney General’s Public 
Records and Meetings Manual 109-10 (2004) (emphasis added).
 15 If the statute seems too easily evaded—that is, if the scope of the statute 
seems to be too narrow when described in terms of the convening or meeting of 
a quorum—then the legislature should be invited to revisit its decision it made 
consciously when adopting the Public Meetings Law. A court should not make the 
amendment.
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involving Stewart, Bozievich, and Leiken were communica-
tions among three of the five-member board. But the com-
munications were sequential. Plaintiff offered only that, 
on the afternoon of May 2, the administrator Richardson 
spoke with Commissioner Stewart, then at another time 
with Commissioner Bozievich, before sending an email mes-
sage that evening to the Agenda Team of Bozievich and 
Leiken. Twelve minutes later, Leiken responded by email 
message. Early the next morning, Bozievich responded with 
a separate email. After hearing from the district attorney, 
Richardson spoke jointly with Commissioners Bozievich and 
Leiken of the Agenda Team, and they decided to schedule 
the emergency meeting.16

 Although the majority conflates several conversa-
tions and electronic communications into one pseudo meet-
ing or so-called “serial meeting,” we should not. We should 
say, using statutory or legislative terms, that plaintiff did 
not offer any evidence that a “quorum” of the county com-
mission “met,” “convened,” “came together in a body,” or 
were “present” as a group. We should recognize that the dis-
tinctive feature of a meeting was lacking: Never did three 
commissioners have an opportunity for contemporaneous 
communication or simultaneous interaction. Comparing 
plaintiff’s evidence of sequential communications at dis-
tinctly different times with the terms of the Public Meetings 
Law, this court should have concluded that a quorum did 
not come together as a body in private within the meaning 
of ORS 192.630(2). This court should have concluded that 
plaintiff failed to offer substantial evidence of a prima facie 
case of a de facto meeting. We should have concluded that, 
assuming that ORS 31.150 applied, the trial court did not 
err in striking plaintiff’s second claim.

B. Inapplicable to Imaginary Meetings

 The majority reaches a different conclusion, endors-
ing plaintiff’s theory of a pseudo meeting. The majority’s 
reasons invite seven points of rebuttal. Some points, involv-
ing text and legislation, have already been introduced by 

 16 Even if Richardson’s later reference on May 9 to her call to Stewart at the 
time of the scheduling decision meant May 3, rather than May 2, there is no indi-
cation that Stewart participated in the May 3 call with the Agenda Team.
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the preceding discussion. Some points, about California law 
or general concerns, will complete this rebuttal.

 First, the starting point for the majority opinion is 
misguided. It is not proper, as a matter of statutory construc-
tion, to define “to meet” (i.e., sequentially) differently than to 
hold a “meeting” (i.e., to “convene” or be “present” together). 
They should have the same meaning, given that they are 
the same word in different forms. Where “meet” and “meet-
ing” occur in ORS 192.610(5) and ORS 192.630(2), their 
surrounding terms (“quorum” and “decision”) are the same, 
not different, so the surrounding terms do not demand that 
“meet” and “meeting” should have different meanings. See 
State v. Cloutier, 351 Or 68, 99, 261 P3d 1234 (2011) (“[W]e 
ordinarily assume that the legislature uses terms in related 
statutes consistently.”).

 It is not necessary, in order to give meaning to 
ORS 192.630(2), to interpret “meet” and “meeting” differ-
ently. Subsection (1) and subsection (2) of ORS 192.630 do 
not duplicate each other. Nothing requires that “meeting” 
in subsection (1) should mean the convening of a quorum, 
while “to meet” in subsection (2) should mean the eventual 
involvement of a quorum over a period of time through a 
series of one-on-one conversations. There is a better and log-
ical explanation.

 Subsection (1) of ORS 192.630 emphasizes that all 
meetings shall be open to the public. Careful drafters could 
foresee that someone might think that the statute guaran-
teed the public access only at traditional or formal meet-
ings. Legislative history confirms these drafters knew that 
to “convene” meant any gathering, formal or informal, but 
they had worried that someone might misconstrue to “con-
vene” to mean only formal meetings. Indeed, that is what 
the majority does.17 To avoid that uncertainty, the original 
bill was amended to add subsection (2) of ORS 192.630, to 
ban a quorum from meeting privately. The two provisions 

 17 The majority illustrates that misunderstanding when declaring “the word 
‘convening’ implies a formal assembly.” 274 Or App at ___. The committee, how-
ever, said, about convening, that “[i]t’s really the getting together rather than 
* * * whether informal or formal.” Tape Recording, JSCPR Committee, SB 15, 
Mar 19, 1973, Tape 3, Side 2.

http://www.publications.ojd.state.or.us/docs/S059039.pdf
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are two statements, one positive and one negative, serving 
the same goal. They are proverbial “belt and suspenders” 
designed to assure that the public body does not lose its 
pants. They assure that the regular, public meetings were 
not rendered ceremonial by earlier, private meetings.

 The majority unnecessarily invokes the maxim 
about construing statutes so as to avoid reading a provision 
to be redundant. To apply that generalized principle here 
punishes the legislature for being cautious about saying, 
in more ways than one, that any form of contemporaneous 
gathering, formal or informal, shall be public. The Supreme 
Court has made a realistic observation that some measure 
of redundancy is perfectly permissible. The court stated:

“We wish to be clear that the fact that a proposed interpre-
tation of a statute creates some measure of redundancy is 
not, by itself, necessarily fatal. Redundancy in communica-
tion is a fact of life and of law. See, e.g., Riley Hill General 
Contractor v. Tandy Corp., 303 Or 390, 396-97, 737 P2d 595 
(1987) (noting that legal terminology often is redundant, 
‘sometimes for clarity, sometimes for emphasis’). In some 
cases, it may be what the legislature intended. See, e.g., 
Thomas Creek Lumber and Log Co. v. Dept. of Rev., 344 Or 
131, 138, 178 P3d 217 (2008) (‘[N]othing prohibits the legis-
lature from saying the same thing twice * * *.’).”

Cloutier, 351 Or at 97-98. With this statute, any purported 
redundancy, as between an implied prohibition and an 
express prohibition, was intended. Any imagined redun-
dancy, as between a positive admonition and a negative pro-
hibition, was done for clarity and emphasis. 

 Second, to aggregate multiple conversations into a 
collective involvement of a quorum over an indefinite period 
of time essentially deletes from statutory text the word 
“meet” in relation to a quorum. With the majority’s construc-
tion, there is in the statute no “getting together” (i.e., the 
synonym used in legislative history), nor “convening” (i.e., 
legislative choice of words), despite the word “meet” and its 
neighbor “meeting.” In the place of the statute’s word “meet,” 
the majority substitutes the word “involve.” It now suffices 
that a quorum is “involved” eventually over a period of time. 
We are reminded:

http://www.publications.ojd.state.or.us/docs/S054694.htm
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“In the construction of a statute, the office of the judge is 
simply to ascertain and declare what is, in terms or in 
substance, contained therein, not to insert what has been 
omitted, or to omit what has been inserted; and where there 
are several provisions or particulars such construction is, if 
possible, to be adopted as will give effect to all.”

ORS 174.010 (emphases added). Nevertheless, omitting what 
has been written, and inserting what is not written, is the 
result of the majority’s decision.

 Third, legislative history shows that the draft-
ers were aware that they were drawing a bright line that 
required the presence of a quorum and that would thereby 
limit the scope of the law. No doubt the drafters knew that 
bright line would likely leave the risk of abuse that the 
majority reasonably fears.

 To be fair, nothing in the record indicates that the 
committee anticipated the novel notion that separate con-
versations between individuals over time might somehow 
amount to the involvement (not a “meeting”) of a “quorum.” 
On that particular absence of record, the majority and dis-
sent agree. But the committee did worry aloud about the 
prospect that any two members might comprise a “meeting” 
when talking business on a personal ski trip or on a trip to 
the north end of the county to see problem. As a consequence, 
the committee inserted the word “a quorum of a ‘governing 
body’ ” in order to avoid the problem when any two members 
of the public body get together and talk about the public’s 
business.

 The committee recognized the limiting effect of its 
action. The record bears repetition. Senator Carson asked, 
“The difficult question becomes, do we want to limit the 
coverage of the bill to the convening of a quorum?” Tape 
Recording, JSCPR Committee, SB 15, Mar 19, 1973, Tape 
3, Side 2. (Emphases added.) The answer was, “yes.” The 
necessity that a “quorum” would “meet” was inserted in both 
provisions of ORS 192.630(2) and other provisions of the 
enactment. The legislature consciously chose not to treat the 
conversation of any members, who are less than a quorum, as 
subject to the law. Therefore, the legislature would not have 
dreamed of conflating the individual, separate, one-on-one 
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conversations into one aggregated pseudo-meeting or, what 
the majority dubs, a “serial meeting.”

 Fourth, there is no precedent for the majority’s 
unusual construction of this statute. Although the major-
ity finds helpful the “analytical approach” in Harris v. 
Nordquist, 96 Or App 19, 771 P2d 637 (1989), the decision 
is readily distinguishable. The issue was whether informal 
gatherings of a school board at a restaurant violated the pub-
lic meetings law. Id. at 21. The case began with the factual 
premise that a quorum of the board was present together. 
The only issue was whether any deliberations toward a deci-
sion had occurred. Id. at 24. No one has ever doubted that an 
informal gathering could violate the Public Meetings Law 
if deliberations toward decision occurred. The court simply 
found that no deliberations had occurred. Id. at 25. Absent 
deliberations, there was no meeting, and minutes or other 
formalities of a meeting were unnecessary. To perceive more 
significance to the case than the facts presented is unwar-
ranted. The case does not support the majority’s conclusion 
that sequential conversations between isolated individuals 
over time would violate the law. The majority admits that 
the case does not go that far, and the majority is candid to 
recognize that no Oregon case provides precedent for the 
majority’s decision.

 Fifth, to borrow from California on this issue is to 
borrow confusion. It is true that the drafters of Oregon’s stat-
ute saw California’s version of a public meetings law. Tape 
Recording, JSCPR Committee, SB 15, Tape 2, Side 1 (state-
ment of Fred Heard); see 1 Cal Gov’t Code § 54953 (1973) 
(Brown Act). But it is also true that Senator Heard, the prin-
cipal sponsor of the Oregon enactment, observed that the 
California counterpart lacked a definition of a “meeting.” 
Tape Recording, JSCPR Committee, SB 15, Tape 2, Side 1. 
That uncertainty left this term, which is at the heart of the 
statute, for the courts to define. Id. As a consequence, the 
drafters of Oregon’s bill did what California did not do. Our 
legislators labored to define “meeting” and to insert “quo-
rum” in both the proscription against private meetings and 
the definition of “meeting.” ORS 192.610(5); 192.630(2). In so 
doing, Oregon’s drafters made a deliberate choice that distin-
guished Oregon’s statute from California’s ambiguity.
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 The majority’s California reference, the decision of 
Stockton Newspapers, Inc. v. Members of the Redevelopment 
Agency, 171 Cal App 3d 95, 214 Cal Rptr 561 (1985), was 
not decided until 12 years after Oregon’s enactment. 
Consequently, the California decision was not before Oregon’s 
drafters as a matter of legislative understanding about the 
California statute. The decision cannot suggest our legisla-
tive intent. Given Oregon’s deliberate choice to define “meet-
ing” and to insert the requirement that a “quorum” must 
“meet,” the Stockton Newspaper decision would seem alien to 
Oregon’s drafters. Given Oregon’s statutory difference, the 
decision cannot suggest how this court should construe our 
terms “meet,” “meeting,” or “quorum.”

 Sixth, the majority decision is based on something 
other than text and context, legislative history, Oregon 
precedent, or California guidance. It is based on concern. 
The majority worries, “The legislative objective could be eas-
ily defeated if the statute rigidly applied only to contempo-
raneous gatherings of a quorum.” 274 Or App at ___. That 
is a legitimate concern about evasion of the purpose of the 
public meetings law. However, to indulge that concern in 
the absence of textual support is to engage in judicial law-
making. Because this field of law is not common law, judicial 
law-making, without textual support, is inappropriate.

 Reflecting its worries, the majority imagines other 
situations, which are not presented in these facts, in which 
members of a public body might be polled about an issue 
by an intermediary, presumably separately and at different 
times. Or, in email messages to the group, board members 
might express themselves on upcoming issues. Or, a series 
of rapid, serial text messages could pass between members 
before an official meeting. The majority would treat all such 
situations alike—all as violations of the law. 274 Or App at 
___.

 If anything, these imagined situations serve to sug-
gest the wide variety of situations that will challenge the 
majority’s new interpretation of the law. The first situation 
resembles the conduct of a legislator’s assistant “count-
ing heads” or “testing the water” about a proposal in var-
ious, separate conversations with legislators. The second 
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situation resembles email communications among school 
board members just doing their jobs by expressing their 
ideas or constituents’ concerns. The third situation may 
offend our sensibilities when done to reach a decision pri-
vately. In the end, however, to the extent that unscrupulous 
officials could deliberate toward decision in seriatim so as 
to skirt the bright line set by the “meeting” of a “quorum,” 
then the right remedy is the remedy of the democratic pro-
cess: public disclosure, aided by the press, and followed by 
an election challenge resolved at the ballot box.

 Finally, the majority does not offer a workable sub-
stitute for the law that is already written and clear. The 
majority contends that a violation would not occur when 
two officials speak privately on a matter of public concern or 
upcoming vote. 274 Or App at ___. How this is so is not self-
evident, when that single conversation can now be aggre-
gated with other conversations over time, so as to comprise a 
“serial meeting.” Yet, the majority declares that, to be a vio-
lation, serial communications must be “for the ‘purpose’ of 
deliberation or decision” and may occur with “some evidence 
of coordination, orchestration or other indicia of a ‘purpose’ 
by a quorum to deliberate or decide out of the public eye.” 274 
Or App at ___. The trouble with those features of a violation 
are self-evident. It is true that the statute speaks of meeting 
for the purpose of deliberating toward an eventual decision. 
But the term “deliberate” is not defined in statute and has 
broad meaning. The majority recognizes that “to deliberate” 
means “to ponder or think about with measured careful con-
sideration.” 274 Or App at ___ n 10. Nearly any discussion 
between two officials about an issue would be “pondering” or 
“thinking about” the issue, even if only to evaluate an idea 
or hear another’s opinion.

 Further, there is no statutory basis to justify insert-
ing an “orchestration” element into the elements of a vio-
lation. A public meetings law violation does not permit, 
require, or need proof of an offender’s state of mind, intent, 
or mens rea. It is a strict liability violation. Intent or will-
fulness becomes a factor in a court’s assessment whether 
to void the vote of a governing body or whether to hold indi-
vidual violators personally liable, ORS 192.680(3), (4), but 
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intent or willfulness is not a factor in assuming whether a 
quorum has “met” or a violation has occurred.

 Needless to say, it will be virtually impossible 
to evaluate whether a “serial meeting” has occurred with 
“some evidence of coordination, orchestration or other indi-
cia of a ‘purpose[.]’ ” 274 Or App at ___. The majority rein-
states the “premeeting claim,” although the facts at hand 
do not suggest any particular “coordination” or “orchestra-
tion,” or “purpose” other than the everyday happenstance 
of a series of conversations, phone calls, or emails. If any-
thing, the only inference of “orchestration” might arise from 
an assumption from past circumstances that the three com-
missioners involved had become allied against the other two 
commissioners. If these facts pose a claim, then anything 
will.

 To try to put the majority’s rule into simple words 
reveals the problem. If a public meetings case could be tried 
to a jury, it would be hard to imagine how anyone could 
write an instruction in plain terms to tell a jury when a 
series of separate conversations should be aggregated after 
the fact, in hindsight, so as to conclude that a quorum has 
met and the law has been violated. It is just as hard to 
imagine how the attorneys who advise Oregon’s governing 
bodies could tell their members when they may talk busi-
ness outside meetings and when they will be deemed to vio-
late the law. What is innocent information-gathering and 
what is deliberating or pondering an issue? How little time 
passes between communications so as to permit them to be 
aggregated into a pseudo meeting? How much time must 
pass before a second colleague can safely talk to a third? 
Does “orchestration” occur when one official contacts all the 
others in sequence? Does “orchestration” occur when each 
official talks business to another in a round-robin sequence? 
Does it matter if the first member intended that all mem-
bers be involved? Because a violation occurs without regard 
to anyone’s knowledge or intent, does a violation occur if it 
just happened that a quorum became involved eventually?

 The trouble in defining the scope of the statute, as 
does the majority, is finding its limit and learning to live by 
that limit. If the majority’s imagined situations really were 



692 Handy v. Lane County

all violations, then many innocent situations will become 
violations. One board member may telephone a second mem-
ber, who later telephones a third member the next day or 
even the next week, thereby collectively “involving” a quo-
rum over time and unwittingly making the members viola-
tors of the law. Or, a violation would seem to occur when a 
board member mails a memo to colleagues in preparation 
for a normal meeting, expressing a position, comment, or 
an idea. All would read and consider it; thus, in the major-
ity’s formulation, all deliberate and, as a quorum, all are 
“involved.” Or, because board packets are routinely circu-
lated to board members in advance of formal meetings, any 
sequential conversations among members to prepare for the 
upcoming meeting spell danger. The majority’s formulation 
knows no boundary.

 The members of Oregon’s governing bodies will not 
know when they violate the law. Without the clear standard 
that the legislature already set—the meeting or convening 
of a quorum—today’s decision means courts will decide the 
meaning of a “meeting” in hindsight case by case. In appli-
cation, today’s decision creates a “gotcha” standard that can-
not be known until too late, when a court rules, giving a 
hapless official the bad news.

 What public officials will know, after the decision 
in this case, is that no single member of a public body will 
dare talk any business with another member in the hall-
way, on the telephone, by email, or anywhere other than at 
a public meeting. No single member of a public body should 
dare read a group memo and respond with better ideas, crit-
icisms, or agreement. Otherwise, with unpredictable hind-
sight, a court can now conflate all the unwitting discussions 
together into one so-called “sequential meeting.”

III. CONCLUSION

 The majority concludes that the Public Meetings 
Law is violated by “ ‘deliberation’ among * * * a quorum even if 
the quorum is not all together at the same time and place[.]” 
274 Or App at ___. The resulting world of ambiguity—this 
Twilight Zone—is what the legislature worried about and 
intended to avoid. I suspect an elastic view of when a quo-
rum “meets” does more harm than good, because the vast 
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majority of volunteers on governing bodies do not conspire 
to evade the law. If there will be a few scoundrels who now 
will be found to be violators, there will be many dozens more 
innocent officials made vulnerable to unwarranted lawsuits 
to be decided with a vague “gotcha” standard. Worse, the 
everyday work of public officials will be hampered by fear of 
an unwitting violation. Today’s decision on “serial meetings” 
will trouble all governing bodies greatly. As to that part of 
the decision, I respectfully dissent.
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