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Before Ortega, Presiding Judge, and Lagesen, Judge,

and Garrett, Judge.
LAGESEN, J.
Affirmed.
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LAGESEN, J.

Defendant appeals a judgment of conviction for 18
counts of theft and making false health care claims, chal-
lenging the sentences imposed. She assigns error to the trial
court’s determination that the repeat property offender sen-
tencing statute, ORS 137.717, allowed the court to impose
enhanced sentences on eight of defendant’s 10 theft convic-
tions. Specifically, defendant contends that the trial court
erred in determining that defendant’s theft convictions did
not all arise out of the “same conduct or criminal episode,”
thereby permitting the court to use defendant’s convictions
on the first two theft convictions to enhance her sentences
on the remaining eight theft convictions. We disagree and
affirm.

Defendant was convicted of seven counts (Counts 1,
3, 5,7, 13, 15, 17) of making a false claim for a health care
payment, in violation of ORS 165.692; one count (Count 6) of
aggravated first-degree theft, in violation of ORS 164.057,
and 10 counts (Counts 2, 4, 8, 9, 10, 11, 12, 14, 16, 18) of first-
degree theft, in violation of ORS 164.055. Defendant’s con-
victions arose from her work as a home health care worker
for her mother. Specifically, over the course of approxi-
mately 18 months, defendant submitted multiple vouchers
to the Department of Human Services (DHS) for payment
for home health care services, as well as for the payment
of health insurance premiums on defendant’s behalf. Those
vouchers falsely represented the nature and extent of the
services that defendant was providing for her mother. DHS,
unaware of defendant’s false claims, paid defendant for her
services and paid health insurance premiums on defen-
dant’s behalf until an investigation uncovered defendant’s
fraud.

In sentencing defendant, the trial court applied
ORS 137.717, which provides for an enhanced sentence for
a repeat property offender, when determining defendant’s
sentences on all theft convictions except for those on the first
two, Counts 2 and 4. The court determined that Counts 2 and
4 were not a part of the same criminal episode as the sub-
sequent theft counts and, therefore, qualified as “prior” con-
victions that could be used to enhance defendant’s sentence
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on the subsequent theft counts under ORS 137.717(1)(a)(B),
and ORS 137.717(1)(b)(B). ORS 137.717(7)(a).!

On appeal, defendant contends that all of her
crimes were committed as part of a continuous and uninter-
rupted course of conduct in furtherance of a single criminal
objective and that the trial court therefore erred by conclud-
ing that her convictions on Counts 2 and 4 could be used
to enhance her sentences on the subsequent theft convic-
tions. In response, the state asserts that defendant did not
preserve her argument and that, even if she did, the court
properly concluded that defendant’s convictions were not
all a part of the same criminal episode. We review the trial
court’s application of ORS 137.717 for legal error, accepting
its related factual findings if they are supported by the evi-
dence. See State v. Nesbit, 274 Or App 694, 695-96, 361 P3d
649 (2015).

We disagree that defendant did not preserve her
argument on appeal; she made much the same argument
to the trial court, albeit without the same level of precision
with which she has formulated it on appeal. However, we
reject defendant’s argument on the merits.

As we recently reiterated, whether particular con-
victions are considered to be part of the same criminal epi-
sode for purposes of ORS 137.717 turns on whether “the
acts giving rise to the convictions are so closely linked in
time, place, and circumstance that a complete account of
one charge cannot be related without relating the details of
the other charge.” Nesbit, 274 Or App at 697 (internal cita-
tion and quotation marks omitted); State v. Mallory, 213 Or
App 392, 395-96, 162 P3d 297 (2007), rev den, 344 Or 110
(2008). Thus, for example, in Nesbit, we held that the trial
court erred in determining that the crimes at issue were
not part of the same criminal episode for the purposes of

1 ORS 137.717(7)(a) states:

“For a crime committed on or after November 1, 1989, a conviction is con-
sidered to have occurred upon the pronouncement of sentence in open court.
However, when sentences are imposed for two or more convictions arising out
of the same conduct or criminal episode, none of the convictions is considered
to have occurred prior to any of the other convictions arising out of the same
conduct or criminal episode.”


http://www.publications.ojd.state.or.us/docs/A154660.pdf
http://www.publications.ojd.state.or.us/docs/A126857.htm
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ORS 137.717 where the evidence in the record indicated that
the defendant had filed a single false claim for insurance
benefits that resulted in multiple separate payments to the
defendant. We reasoned that, under those circumstances,
a complete account of each separate theft would appear to
require proof of the defendant’s initial single false claim. Id.
at 699.

Here, by contrast, the record supports the trial
court’s conclusion that defendant’s theft convictions do not
have the type of close relationship that appeared to be pres-
ent in Nesbit. Specifically, the trial record indicates that
each theft resulted from defendant’s act of submitting dis-
tinct false vouchers at distinct times and accepting distinct
payments and benefits on those vouchers. To be sure, given
the repetitive nature of defendant’s crimes, and the fact
that they arose in the context of defendant’s family, if the
theft charges had been tried separately, the separate tri-
als undoubtedly would have involved some overlapping evi-
dence. Nevertheless, a “complete account” of any single one
of the theft charges could be related without relating the
details of the other charges, given that each theft charge
was based on a distinct voucher or set of vouchers, and dis-
tinct payments made in connection with those vouchers. For
that reason, the trial court properly applied ORS 137.717 to
enhance defendant’s sentences for theft.

Affirmed.
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