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Before Ortega, Presiding Judge, and Lagesen, Judge,
and Garrett, Judge.

PER CURIAM

In Case No. C140313CR, portion of judgment requiring
defendant to pay attorney fees reversed; otherwise affirmed.
In Case No. D131322M, affirmed.
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PER CURIAM

In Case No. C140313CR, defendant appeals a judg-
ment of conviction entered after a bench trial in which the
court found him guilty of first-degree theft. We reject without
discussion his first two assignments of error that the trial
court erred in denying his motion for a judgment of acquit-
tal.! We write only to address defendant’s third assignment
of error, which concerns the imposition of court-appointed
attorney fees.

In that assignment of error, defendant contends that
the trial court committed plain error when it ordered him to
pay $629 in attorney fees when the record was silent as to
whether he “is or may be able to pay” the costs of his defense
and the only evidence regarding defendant’s financial situ-
ation indicated that he was overburdened by other financial
obligations. See ORS 151.505(3) (“The court may not require
a person to pay costs under this section unless the person
is or may be able to pay the costs.”); ORS 161.665(4) (“The
court may not sentence a defendant to pay costs under this
section unless the defendant is or may be able to pay them.”).
Defendant failed to preserve that claim of error but urges us
to review and correct the error as “an error of law apparent
on the record.” ORAP 5.45(1); Ailes v. Portland Meadows,
Inc., 312 Or 376, 381-82, 823 P2d 956 (1991). The state con-
cedes that the trial court committed plain error when it
incorrectly imposed attorney fees in the absence of evidence
in the record indicating defendant’s ability to pay.

We accept the state’s concession that the trial court
plainly erred in imposing attorney fees of $629 on this
record. See State v. Coverstone, 260 Or App 714, 716, 320 P3d
670 (2014) (holding that a trial court commits plain error by
imposing court-appointed attorney fees where the record is
silent as to the defendant’s ability to pay the fees ordered).
Further, we conclude that, for reasons similar to those
expressed in Coverstone, it is appropriate to exercise our
discretion to correct the error. State v. Ramirez-Hernandez,

! In Case No. D131322M, the trial court found defendant in violation of
his probation based on his convictions in Case No. C140313CR. Defendant also
appeals from the probation violation judgment but does not assert any error.
Accordingly, we affirm the judgment in Case No. D131322M.


http://www.publications.ojd.state.or.us/docs/A150475.pdf
http://www.publications.ojd.state.or.us/docs/A151952.pdf

Cite as 278 Or App 617 (2016) 619

264 Or App 346, 332 P3d 338 (2014) (exercising discretion
to correct erroneous imposition of $400 in court-appointed
attorney fees because the amount was “substantial” in light
of the defendant’s circumstances).

In Case No. C140313CR, portion of judgment
requiring defendant to pay attorney fees reversed; other-
wise affirmed. In Case No. D131322M, affirmed.
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