
314 December 13, 2017 No. 600

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

Shawn C. KING,
Petitioner,

v.
DEPARTMENT OF PUBLIC SAFETY 

STANDARDS AND TRAINING,
Respondent.

Department of Public Safety Standards and Training
49251; A158053

Submitted March 8, 2016.

Jennifer K. Chapman filed the briefs for petitioner.

Ellen F. Rosenblum, Attorney General, Anna M. Joyce, 
Solicitor General, and Judy C. Lucas, Assistant Attorney 
General, filed the brief for respondent.

Before Armstrong, Presiding Judge, and Egan, Judge, 
and Shorr, Judge.

EGAN, J.

Reversed and remanded.
Case Summary: Petitioner seeks judicial review of a final order of the 

Department of Public Safety Standards and Training (DPSST) that revoked his 
Basic Corrections Certification based on a determination that he had engaged 
in discretionary disqualifying misconduct. Petitioner asserts that the adminis-
trative law judge (ALJ) erred in deciding the case without a hearing when she 
granted DPSST’s motion for summary determination. Held: The ALJ erred by 
granting DPSST’s motion for summary determination and ordering the revoca-
tion of petitioner’s corrections officer certification without a hearing. A determi-
nation of how the agency should exercise its discretion is inappropriate on sum-
mary determination.

Reversed and remanded.
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 EGAN, J.

 Petitioner seeks judicial review of a final order of 
the Department of Public Safety Standards and Training 
(DPSST) that revoked his Basic Corrections Certification 
based on a determination that petitioner had engaged in 
discretionary disqualifying misconduct. Petitioner asserts 
that the administrative law judge (ALJ) erred in decid-
ing the case without a hearing when she granted DPSST’s 
motion for summary determination.1 Reviewing for legal 
error the ALJ’s order granting summary determination, 
ORS 183.482(8)(a); Hamlin v. PERB, 273 Or App 796, 798-
99, 359 P3d 581 (2015), we agree with petitioner and reverse 
and remand.

 Because it is helpful in understanding this case, 
we begin by setting out the administrative framework 
under which DPSST sought to revoke petitioner’s correc-
tions certification. DPSST established by rule reasonable 
minimum standards of physical, emotional, intellectual, 
and moral fitness for corrections officers. See former ORS 
181.640(1)(a) (2013), renumbered as ORS 181A.410 (2015) 
(requiring DPSST to establish standards); OAR 259-008-
00102 (setting forth minimum standards for “law enforce-
ment officers”); OAR 259-008-0005(16) (including correc-
tions officers in definition of “law enforcement officers”). 
DPSST may suspend or revoke a corrections officer’s certi-
fication, after notice and, if requested, a hearing, if it finds 
that the officer fails to meet those standards. Former ORS 
181.662(1)(c) (2013), renumbered as ORS 181A.640(1)(c) 
(2015).

 DPSST is responsible for setting and upholding the 
standards to ensure the highest levels of professionalism 
and discipline, and the “standards shall be upheld at all 
times unless the Board determines that neither the safety 
of the public [n]or respect of the profession is compromised.” 

 1 Although DPSST’s final order is the order that we are charged with review-
ing on judicial review, we generally refer to the ALJ’s order throughout this opin-
ion because the orders of DPSST and the ALJ are substantively the same.
 2 All references in this opinion to the Oregon Administrative Rules are to the 
2014 version of the rules in place at the time DPSST notified petitioner that it 
intended to revoke his certification.

http://www.publications.ojd.state.or.us/docs/A155277.pdf
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OAR 259-008-0070(1). DPSST’s moral fitness standards 
provide that some conduct by corrections officers requires 
mandatory revocation of a certification and other conduct 
allows DPSST the discretion to choose to suspend or revoke 
a certification. OAR 259-008-0070(3), (4). In this case, there 
is no contention that petitioner’s conduct required a manda-
tory revocation.

 If a corrections officer engages in discretionary 
disqualifying misconduct, DPSST’s rules provide that it 
“may deny or revoke the certification of any public safety 
professional[3] * * *, after written notice, and a hearing, if 
requested, based upon a finding that” “[t]he public safety 
professional * * * has engaged in conduct that fails to meet 
the applicable minimum standards as described in sub-
section (b), minimum training or the terms and condi-
tions established under ORS 181.640.” OAR 259-008-0070 
(4)(a)(B). Subsection (b) describes six categories of dis-
cretionary disqualifying misconduct. OAR 259-008-0070 
(4)(b). Two of those discretionary disqualifying misconduct 
categories are relevant here: “dishonesty” and “misconduct.” 
Dishonesty includes “untruthfulness, dishonesty by admis-
sion or omission, deception, misrepresentation, falsification.” 
OAR 259-008-0070(4)(b)(A). Misconduct includes “conduct 
that violates the law, practices or standards generally fol-
lowed in the Oregon public safety profession. By definition, 
all criminal convictions meet the definition of Misconduct 
within this category.” OAR 259-008-0070(4)(b)(E). If DPSST 
concludes that there is a reasonable basis to revoke the cer-
tification of a public safety officer, it must provide the officer 
with notice and the opportunity for a hearing before revok-
ing the certification. See ORS 183.415(2) (“In a contested 
case, all parties shall be afforded an opportunity for hearing 
after reasonable notice.”).

 With that in mind, we turn to the background facts 
of this case. The Department of Corrections (DOC) hired 
petitioner as a corrections officer in 2008. In 2009 or 2010, 
petitioner’s brother and sister-in-law gave him their dog, 
Sophie. They told petitioner that they would take Sophie 
back at any time if petitioner could no longer care for her. 

 3 Corrections officers are public safety professionals. OAR 259-008-0005(24).
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In 2013, petitioner took Sophie to the Payette City Police 
Department in Idaho, where petitioner lived, and told a 
police officer that he had found the dog on that day while she 
was roaming the city without a collar or other identification. 
At the time, Sophie was emaciated and had an injured leg. 
The police officer impounded the dog.

 On that same day, petitioner told his brother that 
he had taken Sophie to a shelter. The shelter and police were 
then notified that petitioner had been the dog’s owner and 
caregiver for the preceding several years. Later that day, 
petitioner called the police station and requested to speak 
with the officer who had impounded Sophie. That officer con-
tacted petitioner the following day and asked him why he 
had lied about finding the dog. Petitioner responded that he 
had lied because he knew that the shelter would not have 
taken the dog if he had told the truth that he was her owner. 
Payette Police then issued a citation to petitioner for provid-
ing false information to a law enforcement officer.4 Petitioner 
pleaded guilty and was convicted of the misdemeanor of pro-
viding false information to police.

 Petitioner notified DOC of his citation. DOC inves-
tigated and issued petitioner a written reprimand. DPSST’s 
Corrections Policy Committee (CPC) also reviewed peti-
tioner’s conduct and conviction. During the CPC’s process 
to determine whether to initiate proceedings based on dis-
cretionary disqualifying misconduct, petitioner was allowed 
the opportunity to provide evidence of mitigating circum-
stances, as required by OAR 259-008-0070(9)(d). Petitioner 
provided evidence of his good character, remorse for the inci-
dent, and good behavior at work.

 4 Idaho Code 18-5413 provides as follows:

 “(1) A person is guilty of a misdemeanor if he knowingly gives or causes 
to be given false information to any law enforcement officer, any state or local 
government agency or personnel, or to any person licensed in this state to 
practice social work, psychology or counseling, concerning the commission of 
an offense, knowing that the offense did not occur or knowing that he has no 
information relating to the offense or danger.

 “(2) A person is guilty of a misdemeanor if he knowingly gives or causes 
to be given false information regarding his or another’s identity to any law 
enforcement officer investigating the commission of an offense.”
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 The CPC determined that petitioner had engaged 
in conduct that amounted to disqualifying misconduct 
under the OAR 259-008-0070(4)(b) discretionary disqual-
ifying categories of dishonesty and misconduct. The com-
mittee recommended a life-time revocation of petitioner’s 
certification for his dishonesty and a seven-year suspension 
for his misconduct. The CPC found both aggravating and 
mitigating circumstances in making its decision. DPSST’s 
board then ratified the CPC’s decision to seek revocation of 
petitioner’s certification and initiated a contested case pro-
ceeding by issuing a notice to petitioner of its intention to 
revoke his certification and his right to a hearing.

 Petitioner requested a hearing, and the matter was 
referred to the Office of Administrative Hearings (OAH) 
and assigned to an ALJ. DPSST then filed a motion for 
summary determination, contending that petitioner’s con-
viction for providing false information to a police officer and 
the conduct underlying that conviction were uncontroverted 
facts and that it was also uncontested that petitioner had 
engaged in the discretionary disqualifying misconduct of 
“dishonesty” and “misconduct.” DPSST argued that, con-
sequently, the board acted within its discretion to revoke 
petitioner’s certification. Petitioner responded with multiple 
arguments, including the argument that DPSST’s standards 
indicated that conduct that is considered to be within the 
discretionary disqualifying misconduct categories of dishon-
esty and misconduct “may be grounds on which DPSST may 
exercise its discretion to revoke a certification.” (Emphases 
in original.) Petitioner argued that, because petitioner’s con-
duct fell within the categories for which revocation was dis-
cretionary, there must then be circumstances under which 
DPSST could conclude that a corrections officer could retain 
his certification despite having engaged in conduct within 
those discretionary disqualifying misconduct categories. 
According to petitioner, DPSST could not simply assert that 
petitioner had engaged in misconduct and dishonesty and 
revoke his certification without a hearing.

 The ALJ granted DPSST’s motion for summary 
determination and issued a proposed order revoking peti-
tioner’s corrections officer certification and cancelling the 
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hearing. According to the ALJ’s order, the only material 
facts at issue were petitioner’s conviction and his conduct 
that gave rise to that conviction.5 The ALJ determined that 
“DPSST may revoke [petitioner’s] corrections officer certi-
fication, which [was] the sanction sought by DPSST in its 
Notice” because petitioner had “engaged in discretionary 
disqualifying misconduct when he was dishonest with the 
police officer and when he was convicted for violating an 
Idaho law.” According to the ALJ, revocation was “consis-
tent with” the rules that “allow[ ] for revocation as a sanc-
tion based upon the finding that [petitioner] engaged in con-
duct involving dishonesty and misconduct.” The order also 
states that “DPSST did not abuse its discretion in proposing 
revocation of [petitioner’s] basic corrections officer certifi-
cation” and that “[b]ased on the record, revocation of [peti-
tioner’s] basic corrections officer certification is warranted.” 
Additionally, the order contained the following “Conclusions 
of Law”:

 “1. There is no material fact in dispute and DPSST is 
entitled to a favorable ruling.

 “2. [Petitioner] engaged in conduct involving dishonesty.

 “3. [Petitioner] engaged in conduct involving misconduct.

 “4. DPSST should revoke [petitioner’s] basic correc-
tions officer certification.”

 The ALJ concluded that, based on the “undisputed 
material facts,” DPSST was entitled to a favorable ruling 
on summary determination on all issues in the matter. 
Petitioner filed exceptions to the ALJ’s proposed order. 
DPSST reviewed and rejected the exceptions and incorpo-
rated the ALJ’s proposed order in its final order, concluding 

 5 The ALJ’s proposed order also contains a section labeled “Findings of 
Fact.” But where an agency adjudicator resolves a contested case proceeding on a 
motion for summary determination under OAR 137-003-0580, the agency cannot 
engage in fact finding. See Hamlin, 273 Or App at 798 n 2 (“[T]he adjudicator is 
not permitted to make factual findings at that stage of the proceedings. Rather, 
the issues that an agency is empowered to resolve on summary determination are 
purely legal: (1) whether the evidence presented gives rise to a dispute of material 
fact and (2) whether the moving party ‘is entitled to a favorable ruling as a mat-
ter of law.’ ”). As a result, we understand the ALJ’s statement of the facts to be a 
statement of the undisputed facts, rather than a statement of the ALJ’s factual 
findings.
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that petitioner’s certification was “properly revoked” under 
ORS 181.640 and OAR 259-008-0070.

 On judicial review, we understand petitioner’s first 
assignment of error to repeat the argument that he made 
to the ALJ, as explained above. He contends that the ALJ 
erred by determining that the revocation of petitioner’s 
certification could be resolved on summary determination 
and without the hearing he requested. He argues that 
the fact that petitioner had lied to a police officer and had 
been convicted for telling that lie gave DPSST the discre-
tion to revoke petitioner’s certification but did not require 
revocation as a matter of law. In petitioner’s view, because 
the undisputed facts did not require DPSST to revoke peti-
tioner’s certification as a matter of law, summary determi-
nation was not appropriate. DPSST contends that summary 
determination was proper because petitioner did not dispute 
that he had engaged in the discretionary disqualifying mis-
conduct of dishonesty and misconduct, and, therefore, revok-
ing petitioner’s basic corrections certification was within its 
discretion.

 OAR 137-003-0580 provides for an administrative 
summary determination proceeding that is akin to a trial 
court summary judgment proceeding under ORCP 47. Lucke 
v. DPSST, 247 Or App 630, 633, 270 P3d 251 (2012). OAR 
137-003-0580(6) provides, in pertinent part, that an ALJ 
shall grant a motion for a summary determination if:

 “(a) The pleadings, affidavits, supporting documents 
(including any interrogatories and admissions) and the 
record in the contested case show that there is no genuine 
issue as to any material fact that is relevant to the resolu-
tion of the legal issue as to which a decision is sought; and

 “(b) The agency or party filing the motion is entitled to 
a favorable ruling as a matter of law.”

In considering a motion for summary determination, the 
ALJ must “consider all evidence in a manner most favor-
able to the non-moving party or non-moving agency.” OAR 
137-003-0580(7).

 The dispositive question for us on judicial review 
is whether DPSST was entitled to a favorable ruling on 

http://www.publications.ojd.state.or.us/docs/A142956.pdf
http://www.publications.ojd.state.or.us/docs/A142956.pdf
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summary determination as a matter of law. We conclude 
that it was not.

 Issues may be resolved on a motion for summary 
determination only where the application of law to the facts 
requires a single, particular result. Therefore, the issues on 
summary determination must be purely legal. Hamlin, 273 
Or App at 798 n 2. In this case, DPSST was not entitled to 
a favorable ruling as a matter of law because the decision 
to revoke petitioner’s certification was discretionary. DPSST 
may revoke a corrections officer’s certification on a motion 
for summary determination if there is no dispute that the 
officer engaged in conduct for which DPSST is required to 
revoke his certification. See Harris v. Dept. of Public Safety 
Standards, 287 Or App 111, 400 P3d 1032 (2017) (affirm-
ing an ALJ’s order granting summary determination and 
revoking an officer’s certification because DPSST’s inter-
pretation of its rule was plausible and its application to the 
facts required the revocation of a corrections officer’s certi-
fication). But petitioner in this case did not engage in such 
conduct.

 Here, no single outcome was required as a matter of 
law. That is true even if we assume that, as the ALJ stated, 
the only relevant facts are that petitioner lied, he was con-
victed for lying, and that conduct constituted the discretion-
ary disqualifying misconduct of dishonesty and misconduct. 
Applying the governing framework of statutes and rules to 
those facts, as the ALJ was required to do, does not, as a 
matter of law, require DPSST to revoke petitioner’s certifi-
cation. DPSST’s rules allow it the discretion to revoke peti-
tioner’s certification; however, whether it should revoke the 
certification is not an appropriate determination on sum-
mary determination.

 The question whether DPSST should revoke peti-
tioner’s certification is not a question that demands a par-
ticular result as a matter of law. Whether DPSST should 
revoke petitioner’s certification is a question of discretion 
that requires consideration of more than the fact that peti-
tioner lied to a police officer and was convicted for lying. 
Under DPSST’s rules, those two facts do not require DPSST 
to revoke petitioner’s certification. Instead, DPSST is 

http://www.publications.ojd.state.or.us/docs/A161970.pdf
http://www.publications.ojd.state.or.us/docs/A161970.pdf
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expected to consider all of the relevant evidence in making 
its determination whether it should revoke a corrections 
officer’s certification. Cuff v. Department of Public Safety 
Standards, 345 Or 462, 471, 198 P3d 931 (2008). That con-
sideration is appropriate in the context of a contested case 
hearing and not on a motion for summary determination.

 An ALJ may not grant a motion for summary deter-
mination simply because the weight of the evidence favors 
one party over the other. See Watts v. Board of Nursing, 282 
Or App 705, 714, 386 P3d 34 (2016) (“If there is evidence cre-
ating a relevant fact issue, then no matter how ‘overwhelm-
ing’ the moving party’s evidence may be, or how implausible 
the nonmoving party’s version of the historical facts, the 
nonmoving party, upon proper request, is entitled to a hear-
ing.”). In the related context of a civil action in which the 
trial court is the trier of fact, a court cannot grant a motion 
for summary judgment based upon the court’s weighing of 
the evidence and a determination that one party is merely 
more likely to prevail; rather, the court shall grant the 
motion only if no genuine issue of material fact exists and 
one party is entitled to a favorable ruling as a matter of law. 
See ORCP 47 C (The court shall grant the motion only if, 
viewing the facts in the light most favorable to the nonmov-
ing party, no objectively reasonable juror could return a ver-
dict for the adverse party on the matter); see Staten v. Steel, 
222 Or App 17, 31, 191 P3d 778 (2008), rev den, 345 Or 618 
(2009) (stating that a court does not weigh the evidence on 
a motion for summary judgment). The same is true in the 
context of a motion for summary determination in a con-
tested case. An ALJ may not grant summary determination 
in favor of an agency simply because the evidence appears to 
weigh in favor of the agency. Summary determination is not 
a substitute for a contested case hearing when an agency’s 
rules require the agency to make a discretionary decision.

 The ALJ’s order demonstrates that she misunder-
stood her role on summary determination. In her order, the 
ALJ determined that “DPSST may revoke” petitioner’s cer-
tification, that revocation was “consistent with” rules that 
“allow[ ] for revocation,” and that “DPSST did not abuse its 
discretion in proposing revocation.” The ALJ also included 
in her “Conclusions of Law” that “DPSST should revoke” 

http://www.publications.ojd.state.or.us/docs/S055649.htm
http://www.publications.ojd.state.or.us/docs/S055649.htm
http://www.publications.ojd.state.or.us/docs/A156115.pdf
http://www.publications.ojd.state.or.us/docs/A133080.htm
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petitioner’s certification. All of those determinations are 
not appropriate on summary determination because they 
required the ALJ to weigh the evidence. The ALJ’s order 
also includes analysis and conclusions regarding appellate 
standards of review, such as substantial evidence and abuse 
of discretion, which are not appropriate in a summary deter-
mination proceeding. Substantial evidence analysis plays 
no role in a summary determination because the ALJ may 
not find facts and there must be no material facts in dis-
pute to grant a judgment in favor of a party on summary 
determination. So too, the ALJ’s conclusion that “DPSST 
did not abuse its discretion in proposing revocation of [peti-
tioner’s] basic corrections officer certification” is not relevant 
in determining whether, viewing the undisputed facts in the 
light most favorable to petitioner, DPSST was entitled to a 
favorable ruling as a matter of law.

 The ALJ’s role was not to determine whether 
DPSST properly exercised its discretion in seeking revoca-
tion of petitioner’s certification. Whether DPSST abused its 
discretion to revoke a certification is a matter for us to deter-
mine only on judicial review of a final order that embod-
ies DPSST’s final exercise of discretion; it cannot be deter-
mined before then. On summary determination, it also was 
not the ALJ’s role to weigh the evidence and decide whether 
DPSST should revoke petitioner’s certification. The ALJ’s 
role, instead, was to determine whether DPSST was entitled 
to revoke petitioner’s certification as a matter of law without 
a hearing. DPSST’s rules allow it the discretion to decide 
whether to revoke petitioner’s certification. Here, the facts 
did not legally compel DPSST to exercise its discretion in a 
particular manner. Consequently, the ALJ’s answer to the 
question whether DPSST should revoke petitioner’s certifi-
cation was not appropriate for summary determination.

 For the reasons stated above, we conclude that the 
ALJ erred by granting DPSST’s motion for summary deter-
mination and ordering the revocation of petitioner’s basic 
corrections officer certification without a hearing.

 Reversed and remanded.
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