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Before Armstrong, Presiding Judge, and Shorr, Judge,
and Wollheim, Senior Judge.

PER CURIAM

Reversed and remanded.
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PER CURIAM

Defendant appeals a judgment of conviction for
driving under the influence of intoxicants (DUII), ORS
813.010. On appeal, defendant seeks reversal of her convic-
tion because the court held a bench trial without obtaining
a written jury waiver from her. Defendant acknowledges
that she did not preserve the claim of error, but asks us to
correct it as plain error, ORAP 5.45(1). The state concedes
that, under the circumstances of this case, the trial court
plainly erred under State v. Barber, 343 Or 525, 173 P3d 827
(2007), and that we should exercise our discretion to correct
the error.

Under Article I, section 11, of the Oregon Constitu-
tion, and ORS 136.001, a defendant’s waiver of the right to
a jury trial must be in writing. Here, the trial court held a
stipulated-facts trial by agreement of the parties. However,
the transcript does not reflect that defendant first waived
her right to a jury trial. And the trial court record does
not contain a written jury-trial waiver from defendant. We
agree with the state that it was plain error for the court
to conduct the bench trial and that we are required to cor-
rect that error. Barber, 343 Or at 530 (a trial court plainly
errs in going to trial at all absent a written jury waiver and
the appellate courts lack discretion to refuse to correct that
error).

Reversed and remanded.


http://www.publications.ojd.state.or.us/docs/S054661.htm

	_GoBack

