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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

Myron Dale PAYNE, 
individually, 

and as Trustee of the Payne Living Trust,
Plaintiff-Appellant,

v.
Lee D. KERSTEN,

Defendant-Respondent.
Lane County Circuit Court

161224041; A157494

Josephine H. Mooney, Judge.

Argued and submitted September 27, 2016.

Terrence Kay argued the cause and filed the briefs for 
appellant.

Janet M. Schroer argued the cause for respondent. With 
her on the brief were Ruth C. Rocker and Hart Wagner LLP.

Before DeHoog, Presiding Judge, and Hadlock, Judge, and 
Aoyagi, Judge.*

AOYAGI, J.

Reversed and remanded as to claims brought in individ-
ual capacity; otherwise affirmed.

Case Summary: Plaintiff, individually and as trustee of the Payne Living 
Trust, filed an action against defendant, his former attorney, for negligence and 
breach of fiduciary duty. The trial court granted summary judgment in favor of 
defendant. The trial court applied issue preclusion to conclude that the judgment 
in a separate action between plaintiff and his son established that, even if defen-
dant was negligent, he did not cause any damages to plaintiff. The trial court also 
ruled that plaintiff could not pursue claims on behalf of the trust or its beneficia-
ries. On appeal, plaintiff assigns error to both aspects of the court’s ruling. Held: 
The trial court erred in granting summary judgment on plaintiff ’s individual 
claims based on issue preclusion because the summary judgment record did not 
conclusively establish that the court’s findings and conclusions in the first action 
entirely foreclosed plaintiff from proving damages in this action. The trial court 
did not err in dismissing plaintiff ’s claims to the extent they were brought on 
behalf of the trust and its beneficiaries.

Reversed and remanded as to claims brought in individual capacity; other-
wise affirmed.
______________
	 *  Hadlock, J., vice Flynn, J. pro tempore; Aoyagi, J., vice Sercombe, S. J.
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	 AOYAGI, J.

	 In this legal malpractice case, plaintiff, individ-
ually and as trustee of the Payne Living Trust, filed an 
action against his former attorney for alleged negligence 
and breach of fiduciary duty. The trial court granted sum-
mary judgment in favor of defendant. The court applied 
issue preclusion to conclude that the judgment in a sepa-
rate action between plaintiff and his son established that, 
even if defendant was negligent, he did not cause any dam-
ages to plaintiff. The court also ruled that plaintiff could 
not pursue claims on behalf of the trust or its beneficiaries. 
Plaintiff assigns error to both aspects of the court’s ruling. 
For the reasons that follow, we agree with plaintiff that the 
record is inadequate to conclusively establish issue preclu-
sion and, accordingly, reverse and remand the judgment in 
that regard. Otherwise, we affirm.

	 We state the facts, which are largely undisputed, 
in the manner most favorable to plaintiff as the party who 
opposed summary judgment. Wyers v. American Medical 
Response Northwest, Inc., 360 Or 211, 214, 377 P3d 570 (2016).

	 Prior to filing this action, plaintiff filed an action 
against his son Clayton (the Clayton action). Plaintiff and 
his son had been business partners and, upon dissolution 
of their partnership, distributed their partnership assets, 
including certain real property. At the time, plaintiff was 
the trustee of the Payne Living Trust, which “includes” the 
Family Trust.1 Plaintiff filed the Clayton action both indi-
vidually and in his capacity as trustee of the Payne Living 
Trust. Essentially, plaintiff took issue with the distribution 
of property upon dissolution of the partnership with his 
son and alleged, among other things, that certain property 
should have been distributed to him personally rather than 
transferred to the Family Trust. Plaintiff’s son counter-
claimed that plaintiff had breached his fiduciary duties to 

	 1  Plaintiff and his wife created a revocable trust, the Payne Living Trust, in 
1997. Upon the death of plaintiff ’s wife in 2002, the trust split into two trusts: 
the “Survivor’s Trust,” a revocable trust, and the “Family Trust,” an irrevocable 
trust. Plaintiff appears to use “Payne Living Trust” as a collective term, refer-
ring to it as “including” the Survivor’s Trust and the Family Trust. We express 
no view on the propriety of that description.
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the Family Trust by failing to fund the trust properly, keep 
adequate records, and use the trust assets properly.
	 After a bench trial in the Clayton action, the trial 
court denied plaintiff’s claims against his son, declared the 
value of the Family Trust’s assets, and concluded that the 
partnership had been dissolved and wound up. As to the 
counterclaims, the court ruled that plaintiff had failed to 
act impartially in inventorying, managing, and distributing 
the property of the Family Trust and had failed to keep ade-
quate records. Consequently, it removed plaintiff as trustee 
of the Family Trust, but otherwise denied the son’s counter-
claims. The court did not award damages to either party but 
authorized the Family Trust to pay up to $50,000 in attor-
ney fees to each party.
	 In the meantime, plaintiff filed this action against 
defendant. As he did in the Clayton action, plaintiff brought 
his claims both individually and as trustee of the Payne 
Living Trust. He asserted two claims against defendant— 
(1) legal malpractice, and (2) breach of fiduciary duty—
based on legal advice that defendant gave plaintiff regard-
ing personal matters and trust matters. Plaintiff alleged 
that defendant negligently advised him on a variety of top-
ics, including the ownership of real property as among him, 
his son, and three trusts; the value of certain real and per-
sonal property; the division and deeding of real property; 
the administration of the Family Trust and related real 
property issues; and an agreement between plaintiff and his 
son regarding plaintiff’s home.
	 After the trial court issued its decision in the 
Clayton action, defendant moved to amend his answer in 
this action to add the defense of issue preclusion, which 
motion the court granted. Defendant also moved for sum-
mary judgment. Defendant argued that plaintiff, who had 
been removed as trustee, lacked authority to pursue claims 
on behalf of the trust. As for the claims brought in plain-
tiff’s individual capacity, defendant argued that the outcome 
of the Clayton action conclusively established that, regard-
less of any alleged negligence or breach of fiduciary duty on 
defendant’s part, plaintiff had not suffered any damages 
and therefore could not prevail against defendant as a mat-
ter of law.
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	 The trial court granted defendant’s motion. As stated 
in the court’s written order,

“The Court and counsel agreed that Defendant’s pending 
Motion for Summary Judgment (filed May 7, 2014) is to be 
ruled upon as if it were directed to the Second Amended 
Complaint, and that motion is:

“a.  GRANTED as to Myron Dale Payne in his capacity 
as Trustee of the Payne Living Trust. Mr. Payne is with-
out authority to further pursue the claims in this case in 
behalf of the Payne Living Trust and its beneficiaries and 
it is hereby ORDERED that he be dismissed from this law-
suit, in that capacity, as a party plaintiff.

“b.  GRANTED as to all remaining claims asserted in 
behalf of Myron Dale Payne, individually. The Findings of 
Fact and Conclusions of law made by The Honorable Lauren 
Holland in Lane County Case No. 16-13-17915 (Myron Dale 
Payne as Trustee of the Payne Living Trust, and Myron 
Dale Payne, individually vs. Clayton Dale Payne), conclu-
sively establish that, if the defendant in this case was neg-
ligent or did breach his fiduciary duty, Myron Dale Payne 
did not sustain damage as a result of any such negligence 
or breach. There are no genuine issues of material fact with 
respect to damages and Defendant is entitled to judgment 
as a matter of law.”

Plaintiff appeals, assigning error to both aspects of the court’s 
above-quoted ruling.

	 Summary judgment is appropriate if, viewing the 
evidence in the light most favorable to the nonmoving party, 
no genuine issue of material fact exists and the moving 
party is entitled to judgment as a matter of law. ORCP 47 C; 
Wyers, 360 Or at 230.

	 In his first assignment of error, plaintiff argues that, 
with respect to his claims brought individually, the trial 
court erred in granting summary judgment to defendant 
based on issue preclusion. Defendant responds that the court 
did not err and that the judgment may be affirmed for either 
of two reasons: first, that plaintiff did not put forward any 
damages evidence in opposition to summary judgment, and, 
second, that issue preclusion conclusively resolves plaintiff’s 
claims against defendant. We do not consider the first issue. 



440	 Payne v. Kersten

Defendant did not argue in his summary judgment motion 
or at the summary judgment hearing that plaintiff had no 
evidence of damages to create a genuine dispute of material 
fact on damages; the only argument he made was that issue 
preclusion applied. We disagree with defendant that the trial 
court intended to grant summary judgment on a basis that 
was never argued to the trial court.2 See Two Two v. Fujitec 
America, Inc., 355 Or 319, 326, 325 P3d 707 (2014) (“Parties 
seeking summary judgment must raise by motion the issues 
on which they contend they are entitled to prevail as a matter 
of law. Parties opposing summary judgment have the burden 
of producing evidence that creates a material issue of fact as 
to those issues, but only as to those issues.”).

	 We turn then to the question of issue preclusion. 
Issue preclusion promotes finality and judicial economy 
by preventing parties from relitigating an issue that has 
been fully addressed in another proceeding. It applies when 
(1) the issue in the two proceedings is identical; (2) the issue 
was actually litigated and was essential to a final decision 
on the merits in the prior proceeding; (3) the party sought 
to be precluded has had a full and fair opportunity to be 
heard on that issue; (4) the party sought to be precluded was 
a party or was in privity with a party to the prior proceed-
ing; and (5) the prior proceeding was the type of proceed-
ing to which this court will give preclusive effect. Nelson v. 
Emerald People’s Utility Dist., 318 Or 99, 104, 862 P2d 1293 
(1993).

	 “At the summary judgment stage, issue preclusion 
applies as a matter of law only if it can be conclusively deter-
mined from the record that all the Nelson requirements are 
satisfied.” Johnson & Lechman-Su, P.C. v. Sternberg, 272 Or 
App 243, 246, 355 P3d 187 (2015) (quoting Barackman v. 
Anderson, 338 Or 365, 372, 109 P3d 370 (2005) (internal 
quotation marks and brackets omitted)). Here, that stan-
dard is not met. The existing summary judgment record 
suggests that issue preclusion may apply, but it does not 

	 2  Defendant’s argument on appeal is based on the trial court’s somewhat 
ambiguous phrasing when it ruled orally on defendant’s summary judgment 
motion. Given the parties’ arguments and the court’s written order, we under-
stand the court to have granted summary judgment regarding damages solely 
based on issue preclusion.
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conclusively establish that the issues decided in the Clayton 
action foreclose any possible damages in this action.

	 Plaintiff claims in this action that defendant’s legal 
advice to him, regarding personal and trust matters, fell 
below the standard of care in various regards, resulting in 
damages to him. In the Clayton action, as both parties rec-
ognize, the trial court only addressed the claims between 
plaintiff and his son. It did not address plaintiff’s legal mal-
practice claims against defendant. Although it cannot be 
disputed that there is significant overlap between the two 
actions, both of which relate, in whole or in part, to the dis-
position of certain property as among plaintiff, his son, and 
the trust, it is not at all clear that the trial court’s find-
ings and conclusions in the Clayton action entirely foreclose 
plaintiff from proving damages in this action.

	 Our inability to reach that conclusion with legally 
sufficient certainty may be due to the paucity of the record. 
The summary judgment record in this action contains only, 
with respect to the Clayton action, the complaint, the court’s 
findings and conclusions after trial, and the judgment. It 
does not contain the trial transcript or anything else from 
the trial court file. Given the nature of issue preclusion, 
such a slim record is not conducive to “conclusively deter-
min[ing]” that all of the requirements for issue preclusion 
are met. Johnson & Lechman-Su, P.C., 272 Or App at 246.

	 The following is one example (and only an exam-
ple) of how the record, viewed in the light most favorable to 
plaintiff, does not conclusively establish that the findings 
and conclusions in the Clayton action foreclose any possi-
bility of damages in this action. In 2011, plaintiff and his 
son signed a sales agreement and a mutual release, both 
of which defendant drafted or participated in drafting on 
behalf of plaintiff, regarding plaintiff’s sale of his home in 
Cottage Grove to his son. A dispute thereafter arose between 
plaintiff and his son regarding the scope of the release. In 
the Clayton action, plaintiff asserted two claims for specific 
performance of the release and two claims for fraud in con-
nection with the release. After trial, without making any 
specific findings, the court concluded that plaintiff had “not 
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met the burden of proof” on his claims against his son for 
specific performance and fraud.

	 In this action, plaintiff claims that defendant was 
negligent in advising him about the division of property with 
his son. Although plaintiff’s complaint is not entirely clear, 
it is apparent from the record and the parties’ arguments to 
the trial court that the mutual release issue is intertwined 
with the property distribution issues. Plaintiffs’ claims there-
fore encompass alleged negligence by defendant regarding 
the release. On the existing summary judgment record, it is 
not possible to conclusively determine that the findings and 
conclusions in the Clayton action preclude any possibility of 
recovering damages for that alleged negligence. If defendant 
negligently failed to obtain the agreed release or negligently 
advised plaintiff regarding the scope of the release, then 
defendant might be liable to plaintiff for that negligence, even 
if plaintiff’s son was not liable to plaintiff based on the actual 
release they signed. Based on the existing summary judgment 
record, the trial court in the Clayton action did not address 
any advice or discussions between plaintiff and defendant—it 
addressed only the agreement actually signed by plaintiff and 
his son. The record therefore does not conclusively establish 
that the findings and conclusions in the Clayton action fore-
close any possibility of damages in this action.

	 On this record, defendant was not entitled to judg-
ment as a matter of law. See Johnson & Lechman-Su, P.C., 
272 Or App at 246 (summary judgment should be granted 
based on issue preclusion only when “it can be conclusively 
determined from the record” that all of the requirements for 
issue preclusion are satisfied). Accordingly, the trial court 
erred in granting summary judgment on plaintiff’s claims 
based on issue preclusion. On remand, if defendant continues 
to pursue issue preclusion and provides the trial court with 
a more complete record of the Clayton action, we leave it to 
the trial court to address those arguments as appropriate.

	 We turn then to plaintiff’s second assignment of 
error, which challenges the trial court’s dismissal of plain-
tiff’s claims on behalf of the trust and its beneficiaries. At 
the conclusion of the Clayton action, the court removed 
plaintiff as trustee of the Family Trust. Thereafter, in this 
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action, the court ruled that plaintiff was “without authority 
to further pursue the claims in this case on behalf of the 
Payne Living Trust and its beneficiaries.” Plaintiff argues 
that the court erred because, under Roberts v. Fearey, 162 Or 
App 546, 986 P2d 690 (1999), any claims against defendant 
for negligent advice given to plaintiff while he was trustee 
belong to plaintiff, not the successor trustee.

	 In Roberts, a successor trustee brought a malprac-
tice action against a former trustee’s attorney on behalf of 
certain trusts and their beneficiaries. The issue presented 
was “whether a trustee’s attorney can be liable to the ben-
eficiaries of the trust for legal malpractice.” Id. at 548. We 
answered no, concluding that the attorney’s duty ran to his 
client, not to the trusts or their beneficiaries. Id. In addition to 
avoiding conflicts for the attorney, that general rule keeps the 
emphasis “where it more properly belongs: upon the trustee’s 
judgments, choices, and actions.” Id. at 556 (emphasis in 
original). Thus, under Roberts, typically the only person who 
may pursue malpractice claims against a former trustee’s 
attorney is the former trustee, not the trust, its beneficia-
ries, or a successor trustee. See id. Redress for losses suf-
fered by the trust or its beneficiaries lies with an action by 
the current trustee against the former trustee. Id. Redress 
for any losses suffered by the former trustee due to an attor-
ney’s negligence lies in a malpractice action by the former 
trustee against the former attorney. See id. (“Successor 
trustees may still sue their breaching predecessors, and if 
the breaching trustees received inadequate legal services, 
they in turn may sue their attorneys for malpractice.”)

	 As plaintiff correctly recognizes, under Roberts, he is 
not permitted to pursue claims against defendant on behalf 
of the trust or its beneficiaries, but he may pursue his claims 
against defendant individually. Plaintiff told the trial court 
at the summary judgment hearing that he sought damages 
for his own injury and damages as a result of defendant’s 
negligent advice and that, “[a]s to whether he may claim 
damages to the family trust, that’s not what we’re here on, 
that’s something for the current trustee * * *.” Similarly, in 
his reply brief on appeal, plaintiff states: “Plaintiff Trustee 
was not seeking to pursue claims on behalf of the Family 
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Trust or its beneficiaries. Plaintiff Trustee was seeking 
claims for the damages he sustained as Trustee which were 
caused by Defendant’s breaches and negligence.”

	 The trial court’s ruling is consistent with plaintiff’s 
own position and with Roberts. The trial court never ruled 
that plaintiff lacked authority to pursue his own claims, 
including claims for allegedly negligent advice that defen-
dant provided to him when he was trustee. Plaintiff rec-
ognizes the narrow scope of the trial court’s ruling on the 
trust claims in his assignment of error, which asserts: “The 
Trial Court erred by ruling that Plaintiff Trustee did not 
have authority to pursue Plaintiff’s claims on behalf of the 
Trust and its beneficiaries.” (Emphasis added.) Plaintiff can-
not successfully assign error to a ruling that was consistent 
with his own concession. Cf. State v. Ray, 179 Or App 397, 
402, 40 P3d 528 (2002) (any error in the trial court’s con-
clusion was invited by the state’s concession). To the extent 
that plaintiff was pursuing claims on his own behalf—that 
is, individually—those claims were unaffected by the trial 
court’s ruling that he could not pursue claims on behalf of 
the trust and its beneficiaries.3

	 In sum, the trial court did not err in dismissing 
plaintiff’s claims to the extent they were brought on behalf 
of the trust and its beneficiaries. The court did err, however, 
in granting summary judgment to defendant on plaintiff’s 
claims brought in an individual capacity, based on issue pre-
clusion, on this summary judgment record.

	 Reversed and remanded as to claims brought in 
individual capacity; otherwise affirmed.

	 3  In both the Clayton action and this action, plaintiff filed claims “as trustee 
of the Payne Living Trust.” As part of his second assignment of error, plaintiff 
argues for the first time in his reply brief on appeal that his claims as trustee 
should not have been dismissed entirely because the trial court only removed him 
as trustee of the Family Trust. That alleged error is unpreserved and was not 
raised in the opening brief, so we do not consider it. See ORAP 5.45(1) (preserva-
tion requirement); State v. Wyatt, 331 Or 335, 341, 15 P3d 22 (2000) (“Generally, 
an issue not preserved in the trial court will not be considered on appeal”); 
Federal National Mortgage Association v. Goodrich, 275 Or App 77, 86, 364 P3d 
696 (2015) (“We will not consider a ground for reversal that is raised on appeal 
for the first time in a reply brief.”).


