
No. 321 July 11, 2018 751

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

STATE OF OREGON,
Plaintiff-Respondent,

v.
ROBERT EARL MAYO,

Defendant-Appellant.
Washington County Circuit Court

C142325CR; A160343

Thomas W. Kohl, Judge.

Argued and submitted July 27, 2017.

Neil F. Byl, Deputy Public Defender, argued the cause 
for appellant. Also on the brief was Ernest G. Lannet, Chief 
Defender, Criminal Appellate Section, Office of Public 
Defense Services.

Jamie K. Contreras, Assistant Attorney General, argued 
the cause for respondent. Also on the brief were Ellen F. 
Rosenblum, Attorney General, and Benjamin Gutman, 
Solicitor General.

Before Ortega, Presiding Judge, and Hadlock, Judge, and 
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ORTEGA, P. J.

Affirmed.
Case Summary: Defendant appeals a judgment of conviction for first-degree 

sodomy, first-degree rape, first-degree sexual penetration, and three counts of 
first-degree sexual abuse for sexually abusing his ex-girlfriend’s daughter. The 
trial court allowed defendant to introduce evidence of the victim’s past sexual 
behavior with a boy about her age for the purpose of proving her motive in identi-
fying defendant as the abuser, OEC 412(2)(b)(A), (C). However, on appeal, defen-
dant asserts that that evidence should have been introduced for the OEC 412(2)
(b)(B) purpose of rebutting or explaining scientific or medical evidence offered by 
the state. Held: The trial court did not err in ruling that the evidence could not be 
offered to rebut or explain the medical evidence because the victim’s past sexual 
behavior did not support a reasonable inference that the boy caused her injuries.

Affirmed.
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 ORTEGA, P. J.
 Defendant appeals a judgment of conviction for 
first-degree sodomy, first-degree rape, first-degree sexual 
penetration, and three counts of first-degree sexual abuse 
for sexually abusing his ex-girlfriend’s daughter. The trial 
court allowed defendant to introduce evidence of the victim’s 
past sexual behavior with a boy about her age for the pur-
pose of proving her motive in identifying defendant as the 
abuser, OEC 412(2)(b)(A), (C), but defendant asserts that 
that evidence should have been introduced for the OEC 
412(2)(b)(B) purpose of rebutting or explaining scientific or 
medical evidence offered by the state.1 We conclude that the 
trial court did not err in ruling that the evidence could not 
be offered to rebut or explain the medical evidence, because 
the victim’s past sexual behavior did not support a reason-
able inference that the boy caused her injuries. Additionally, 
we reject without discussion defendant’s assertion that the 
court plainly erred in failing to intervene sua sponte during 
what he contends was an improper closing argument made 
by the state. Accordingly, we affirm.
 Whether evidence can be admitted under OEC 412 
“is a question of law that we review for errors of law.” State 
v. Nelson, 246 Or App 91, 98, 265 P3d 8 (2011). The relevant 
facts here are mainly procedural.
 The victim was about 7 years old when defendant’s 
conduct began, and it continued until she was 11. One day, 

 1 OEC 412(2) provides, in part:
“[E]vidence of an alleged victim’s past sexual behavior other than reputation 
or opinion evidence is also not admissible, unless the evidence other than 
reputation or opinion evidence:
 “(a) Is admitted in accordance with subsection (4) of this section; and
 “(b) Is evidence that:
 “(A) Relates to the motive or bias of the alleged victim;
 “(B) Is necessary to rebut or explain scientific or medical evidence offered 
by the state; or
 “(C) Is otherwise constitutionally required to be admitted.”

 OEC 412 is meant to “protect victims of sexual crimes from degrading and 
embarrassing disclosure of intimate details about their private lives” and to 
“encourage victims of sexual misconduct to report and assist in the prosecution 
of the crime by preventing highly prejudicial evidence from reaching the jury and 
thus helping to protect jury impartiality.” State v. Lajoie, 316 Or 63, 69, 849 P2d 
479 (1993) (internal quotation marks omitted).
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when she was about 12, her mother found her with her pants 
down in her room with a boy about her age. The victim’s 
mother took her to a therapist, and the victim disclosed 
that she had been sexually abused by defendant. The vic-
tim’s mother then took her to Child Abuse Response and 
Evaluation Services (CARES), where an examination 
revealed a “well-healed scar on the hymen.” Because the vic-
tim had “no other history of genital trauma other than the 
sexual abuse” allegation, the state sought to introduce evi-
dence discovered during the CARES examination as proof 
that defendant had sexually abused the victim.

 Before trial, defendant filed a notice of intent to 
introduce evidence that the victim’s mother had found her 
with a boy and with her pants down to rebut or explain the 
evidence of the CARES examination. Defendant argued 
that, during her CARES interview, the victim had indicated 
that doctor visits during the period of alleged abuse had 
not revealed any hymen injury, and he urged that the fact 
that the victim was caught with another male supported an 
inference that the “penetrating injury [that] occurred * * * 
[was] not from [defendant], but from sexual behavior with 
this boy.” More narrowly, defendant asserted that the court 
could find by a preponderance of the evidence a strong infer-
ence that “it’s very likely there ha[ve] been other encoun-
ters between her and this boy when, perhaps, they had more 
privacy,” which would allow defendant to introduce the evi-
dence under OEC 412(2)(b)(B).

 The state countered that, in order for that specific 
evidence to come in for the purpose of explaining or rebut-
ting scientific or medical evidence, defendant had to prove, 
by a preponderance of the evidence, that there had been pen-
etration by the boy. In the state’s view, that required more 
evidence than that the victim’s pants were down. That is, 
the state argued that the evidence was too speculative to 
support an inference that there was penetration by the boy.

 Ultimately, the trial court agreed with the state 
and, after accepting the state’s concession that the evidence 
was admissible to show the victim’s motive for accusing 
the defendant, the court concluded that it would not make 
a finding “by a preponderance of the evidence in regard to 
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[OEC 412(2)(b)(B)].” Therefore, the court concluded that 
defendant could introduce the evidence only for the purpose 
of showing the victim’s motive. Ultimately, defendant was 
convicted on six counts of various sex crimes.

 On appeal, defendant renews the arguments he made 
below. He maintains that there was sufficient evidence for 
the trial court to find by a preponderance that the victim’s 
sexual contact with the boy could explain the medical evi-
dence contained in the CARES examination. In response, 
the state notes that the evidence supports an inference that 
“the victim was engaged in some manner of sexual activity 
with the boy,” which is why it conceded that the evidence 
was admissible for the limited purpose of showing motive, 
but it maintains that, without more evidence that supports 
an inference that penetration occurred, the evidence could 
not be offered under OEC 412(2)(b)(B). We agree.

 To admit evidence under OEC 412, a trial court must 
conduct a three-step inquiry. First, the court determines if 
the evidence offered concerns past sexual behavior of the vic-
tim. State v. Muyingo, 171 Or App 218, 224, 15 P3d 83 (2000), 
rev den, 332 Or 431 (2001). Second, if so, the court determines 
whether it is offered in the form of opinion or reputation evi-
dence. If not offered in the form of opinion or reputation evi-
dence, the court must decide as a matter of law if the pur-
pose for which the evidence is offered fits within an exception 
under OEC 412(2)(b). Id. That is, the trial court must deter-
mine if the evidence of a specific instance of the victim’s past 
sexual behavior “relates to the motive or bias of the alleged 
victim, is necessary to rebut scientific evidence or medical 
evidence offered by the state, or is otherwise constitutionally 
required to be admitted.” State v. Alcantar, 283 Or App 114, 
118, 388 P3d 1124 (2016), rev den, 361 Or 543 (2017); OEC 
412(2)(b). Third, even if the purpose of the offer fits within 
one of those exceptions to exclusion, the court must balance 
the probative value of the evidence against its prejudicial 
effects. Muyingo, 171 Or App at 224. In this case, the parties 
disagree on whether the evidence was admissible for the pur-
pose of rebutting medical evidence offered by the state.2

 2 The parties’ arguments on appeal appear to be premised on the under-
standing that evidence admitted under OEC 412(2)(b) can be used at trial only 
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 To admit evidence under an OEC 412 exception, the 
accused must file “a written motion to offer the evidence.” 
OEC 412(4)(a). That motion must “be accompanied by a 
written offer of proof,” and if “the court determines that 
the offer of proof contains evidence” described under OEC 
412(2), “the court shall order a hearing in camera to deter-
mine if the evidence is admissible.” OEC 412(4)(b).

“At the hearing the parties may call witnesses, including 
the alleged victim, and offer relevant evidence. * * * [I]f the 
relevancy of the evidence that the accused * * * seeks to 
offer in the trial depends upon a fulfillment of a condition of 
fact, the court, at the hearing in camera or at a subsequent 
hearing in camera scheduled for the same purpose, shall 
accept evidence on the issue of whether the condition of fact 
is fulfilled and shall determine the issue.”

Id.

 Here, defendant’s theory of what the evidence shows 
was too speculative to establish the condition of fact nec-
essary to admit the evidence for the purpose of rebutting 
medical evidence under OEC 412(2)(b)(B). When determin-
ing whether particular circumstantial evidence is sufficient 
to support a particular inference, the court can make rea-
sonable inferences, but speculation and guesswork are not 
allowed. State v. Bivins, 191 Or App 460, 467, 83 P3d 379 
(2004). The fact that the victim was found with her pants 
down with a boy her own age does not, by itself, support a 
reasonable inference that sexual activity with the boy caused 
the scar on her hymen. Defendant’s offer of proof lacked suf-
ficient evidence that she was engaged in any activity with 
the boy involving penetration; accordingly, defendant did 
not prove by a preponderance of the evidence that the vic-
tim’s past sexual behavior was admissible for the purpose 
of rebutting or explaining the state’s medical evidence. The 
trial court therefore did not err in so ruling.

 Affirmed.

for the particular purpose for which it was admitted under that rule. We do not 
address the merits of that shared understanding and decide only those issues 
presented by the parties’ arguments.


