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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

STATE OF OREGON,
Plaintiff-Respondent,

v.
RYAN O. DAVIS-PINNEY, 

aka Ryan Oneill Davis-Pinney,
Defendant-Appellant.

Multnomah County Circuit Court
15CR03728; A162091

Gregory F. Silver, Judge.

Submitted May 8, 2018.

Ernest G. Lannet, Chief Defender, Criminal Appellate 
Section, and Mary M. Reese, Deputy Public Defender, Office 
of Public Defense Services, filed the opening brief for appel-
lant. Ryan O. Davis-Pinney filed the supplemental brief 
pro se.

Ellen F. Rosenblum, Attorney General, Benjamin Gutman, 
Solicitor General, and Christopher Page, Assistant Attorney 
General, filed the brief for respondent.

Before Lagesen, Presiding Judge, and DeVore, Judge, and 
James, Judge.

LAGESEN, P. J.

Convictions on Counts 12 and 13 vacated; remanded with 
instructions to determine whether those counts merge in 
view of ORS 161.067(3) and entry of conviction or convic-
tions, and for resentencing; otherwise affirmed.

Case Summary: Defendant appeals a judgment of conviction for multiple 
offenses, including two counts of witness tampering, Counts 12 and 13. Among 
other things, defendant assigns error to the trial court’s failure to merge Counts 
12 and 13 into a single conviction for that crime. The trial court concluded that 
the two counts did not merge because they were charged under two or more 
statutory provisions within the meaning of ORS 161.067(1), as each count was 
based on a different subsection of ORS 162.285, the witness tampering statute. 
Defendant argues that that conclusion was erroneous under State v. Jenkins, 
280 Or App 691, 695-96, 383 P3d 395 (2016), rev den, 360 Or 752 (2017), which 
held that ORS 162.285(1)(a) and ORS 162.285(1)(b) do not constitute separate 
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statutory provisions for purposes of ORS 161.067(1). The state concedes that the 
trial court erred, but argues that ORS 161.067(3) may prohibit merger. Held: 
Under Jenkins, the trial court erred when it concluded that ORS 161.067(1) pre-
cluded merger of the verdicts on Counts 12 and 13. Further, the trial court must 
determine whether ORS 161.067(3) precludes merger.

Convictions on Counts 12 and 13 vacated; remanded with instructions to 
determine whether those counts merge in view of ORS 161.067(3) and entry of 
conviction or convictions, and for resentencing; otherwise affirmed.
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 Defendant appeals a judgment of conviction for mul-
tiple offenses, including two counts of witness tampering, 
Counts 12 and 13. He raises three assignments of error in 
his brief filed through counsel, and an additional six assign-
ments of error in a pro se supplemental brief filed under 
ORAP 5.92. For the reasons explained below, in response 
to defendant’s third assignment of error through counsel, 
we vacate defendant’s convictions on Counts 12 and 13 and 
remand to the trial court to consider whether the guilty ver-
dicts on those counts merge in view of ORS 161.067(3). We 
reject defendant’s remaining assignments of error without 
written discussion.

 Defendant’s third assignment of error in the brief 
filed by counsel asserts that the trial court erred when it 
failed to merge the guilty verdicts on Counts 12 and 13. The 
trial court concluded that the two verdicts did not merge 
because they were charged under “two or more statutory 
provisions” within the meaning of ORS 161.067(1):1 Count 
12 was based on one subsection of the witness tampering 
statute, ORS 162.285(1)(a), and Count 13 was based on a 
different subsection, ORS 162.285(1)(b). Defendant argues 
that that conclusion is erroneous in view of State v. Jenkins, 
280 Or App 691, 695-96, 383 P3d 395 (2016), rev den, 360 
Or 752 (2017), which held that ORS 162.285(1)(a) and ORS 
162.285(1)(b) do not constitute separate statutory provi-
sions for purposes of ORS 161.067(1). Defendant argues fur-
ther that no other provision of ORS 161.067 would prohibit 
merger.

 The state concedes that, under Jenkins, the trial 
court erred when it concluded that the guilty verdicts on 
Counts 12 and 13 were based on separate statutory provisions 
and that ORS 161.067(1) therefore precluded merger. The 
state notes, however, that there is some evidence suggesting 

 1 ORS 161.067(1) provides:
 “When the same conduct or criminal episode violates two or more stat-
utory provisions and each provision requires proof of an element that the 
others do not, there are as many separately punishable offenses as there are 
separate statutory violations.”
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that ORS 161.067(3)2 may be applicable, such that we should 
vacate the convictions and “remand the verdicts for resen-
tencing so that the sentencing court may consider whether 
the facts preclude merger pursuant to ORS 161.067(3).” The 
state observes that we took a similar approach in State v. 
Reeves, 250 Or App 294, 280 P3d 994 (2012), in which we 
vacated convictions where the trial court erroneously con-
cluded that ORS 161.067(3) precluded merger and remanded 
for the trial court to consider the potential applicability of 
ORS 161.067(2).

 We agree with the parties that, under Jenkins, the 
trial court erred when it concluded that ORS 161.067(1) pre-
cluded merger of the verdicts on Counts 12 and 13. We fur-
ther agree with the state that it is appropriate to remand to 
the trial court to determine whether ORS 161.067(3) pre-
cludes merger, similar to our disposition in Reeves.

 Convictions on Counts 12 and 13 vacated; remanded 
with instructions to determine whether those counts merge 
in view of ORS 161.067(3) and entry of conviction or convic-
tions, and for resentencing; otherwise affirmed.

 2 ORS 161.067(3) states, in relevant part:
 “When the same conduct or criminal episode violates only one statutory 
provision and involves only one victim, but nevertheless involves repeated 
violations of the same statutory provision against the same victim, there are 
as many separately punishable offenses as there are violations, except that 
each violation, to be separately punishable under this subsection, must be 
separated from other such violations by a sufficient pause in the defendant’s 
criminal conduct to afford the defendant an opportunity to renounce the 
criminal intent.”


