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PER CURIAM

Case No. 17CR54556 reversed. Case No. 18CR04778 
affirmed.
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 PER CURIAM
 This is a consolidated criminal appeal. In Case 
No. 17CR54556, defendant was convicted of misdemeanor 
failure to report as a sex offender, ORS 163A.040(3)(a). The 
court discharged defendant’s sentence but ordered defen-
dant to pay a $100 misdemeanor fine, ORS 137.286(1). On 
appeal, defendant challenges the trial court’s denial of his 
motion for judgment of acquittal, which argued that he 
could not be convicted of a failure-to-report offense because 
the relevant sex registration and reporting obligations did 
not apply to him. In defendant’s view, the triggering event of  
registration—release from custody—occurred before the rel-
evant registration statutes were enacted. The state concedes 
that, under our reasoning in State v. Driver/Collins, 143 Or 
App 17, 22, 923 P2d 1272, rev den, 324 Or 395 (1996), and 
State v. Clum, 216 Or App 1, 9, 171 P3d 980 (2007), defen-
dant was not subject to any sex offender reporting require-
ments and the trial court erred in concluding otherwise. 
We agree with the state, accept the concession, and reverse 
defendant’s failure-to-report conviction.1

 In Case No. 18CR04778, defendant, on a guilty plea, 
was convicted of first-degree failure to appear and ordered 
to pay a $200 felony fine. Defendant asks that we review the 
imposition of the fine as plain error, ORAP 5.45(1), argu-
ing that the statute that requires a $200 felony fine, ORS 
137.286 (a court “may waive” the minimum fine “if the court 
finds that requiring payment of the minimum fine would be 
inconsistent with justice,” and that a court “shall consider” 
a defendant’s ability to pay in making “its determination” 
whether to waive the fee), requires an ability-to-pay deter-
mination and that the trial court failed to do that. Further, 
defendant argues that our case law concerning another stat-
ute, ORS 161.645 (in “determining whether to impose a fine 
and its amount” a trial court must consider ability to pay), 
supports his argument that the trial court lacked authority 
to impose the felony fine without considering a defendant’s 
ability to pay. See State v. Packer, 140 Or App 488, 491, 916 

 1 In an additional assignment of error, defendant challenges the imposition 
of the $100 misdemeanor fine, but our reversal of the conviction obviates the need 
to address that assignment. 
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P2d 322 (1996) (under ORS 161.645, “a court is required 
first to consider a defendant’s ability to pay a fine”).

 Recently, in State v. Seck, 304 Or App 641, 642-43, 
468 P3d 641, rev den, 366 Or 827 (2020), we held that it 
was not plain error for the trial court to impose a minimum 
felony fine under ORS 137.286(2) without considering the 
defendant’s financial ability to pay it. In Seck, we pointed 
out that ORS 161.645 and prior cases interpreting that stat-
ute concern fines other than the $200 mandatory minimum 
fine imposed under ORS 137.286, and we concluded that “it 
is not plain from the text of the statutes that ORS 161.645 
applies to fines imposed under ORS 137.286.” Id. at 643. We 
likewise hold in this case that it was not plain error for the 
trial court to order defendant to pay the $200 felony fine.

 Case No. 17CR54556 reversed. Case No. 18CR04778 
affirmed.


