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Before Ortega, Presiding Judge, and Shorr, Judge, and 
Powers, Judge.

PER CURIAM

Remanded for resentencing; otherwise affirmed.
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 PER CURIAM
 Defendant appeals from a judgment of conviction 
for attempted second-degree assault (Count 1), two counts 
of failure to perform the duties of a driver to injured per-
sons (Counts 2 and 5), and failure to perform the duties of a 
driver for property damage (Count 8). Among other terms, 
the trial court sentenced defendant to 36 months of prison 
and 36 months of post-prison supervision (PPS) on Count 
1 and imposed $5,496 in restitution. On appeal, defendant 
challenges her sentence on Count 1 and the amount of resti-
tution. We affirm without discussion the restitution award.

 As to the challenge to PPS, defendant argues that 
the trial court erred in imposing a sentence in violation of 
OAR 213-005-0002(4), which provides that “[t]he term of 
post-prison supervision, when added to the prison term, 
shall not exceed the statutory maximum indeterminate 
sentence for the crime of conviction.” Because the crime of 
conviction for Count 1 is a Class C felony, ORS 161.405, the 
maximum indeterminate sentence is five years (60 months), 
ORS 161.605(3). Here, the court imposed a total sentence 
of 72 months, which exceeds the statutory maximum. 
Defendant acknowledges that she did not preserve her claim 
of error, but requests that we review it as plain error and 
exercise our discretion to correct it. The state concedes that 
the court committed plain error.

 We agree with the parties and accept the state’s 
concession that the trial court plainly erred in imposing a 
total sentence that exceeded 60 months on Count 1. See, e.g., 
State v. Weirson, 216 Or App 318, 319, 172 P3d 281 (2007) 
(court plainly erred in imposing a prison term and PPS term 
that totaled 63 months on a Class C felony). Additionally, 
“[b]ecause the state has no valid interest in having defen-
dant serve an unlawful sentence, we choose to exercise our 
discretion to address the error.” Id.

 Remanded for resentencing; otherwise affirmed.


