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PER CURIAM

Remanded for resentencing; otherwise affirmed.
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PER CURIAM

Defendant pleaded guilty to fourth-degree assault
constituting domestic violence, ORS 163.160 (Count 1), and
entered into a deferred-sentencing program agreement.
Upon determining that defendant had violated some of the
terms of the agreement, the trial court revoked defendant’s
deferred sentence and entered a judgment of conviction for
fourth-degree assault. Defendant, on appeal, first assigns
error to that revocation, arguing that the trial court imper-
missibly relied on hearsay evidence. Defendant, in his second
and third assignments of error, argues that the trial court
impermissibly imposed two special conditions of probation:
“Disclose any potential intimate relationships (prior to inti-
macy) to [defendant’s] supervising officer” and “Submit to
search of person, residence, vehicle and property including
consent to search computer and telephonic devices.” Both
conditions appeared in the judgment without having been
announced in defendant’s presence.

When defendant’s appeal was submitted, it appeared
that defendant’s two-year probation period had ended. We
therefore asked the parties to notify us whether defendant’s
probation term had, in fact, ended and whether the sec-
ond and third assignments of error were moot. Defendant’s
counsel responded that defendant’s probation term had
ended but that an outstanding bench warrant meant that
the trial court retained authority to find him in violation
of his probation, which would therefore permit the court to
extend defendant’s probation term. Consequently, defendant
asserts that his second and third assignments of error are
not moot. The state concedes that those assignments are not
moot but moves to dismiss defendant’s appeal under ORAP
8.05(3), which allows us to dismiss an appeal if we deter-
mine that the appellant is on escape or abscond status at the
time we review the motion to dismiss. Because the record
does not permit a requisite inference that defendant is per-
sonally aware of the outstanding bench warrant, the state
has not demonstrated that defendant has a conscious intent
to evade or avoid legal process. See State v. Ford, 205 Or
App 506, 513, 134 P3d 959 (2006) (“[TThe mere existence of
an unserved warrant does not establish that a person has
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absconded.”). Consequently, we deny the state’s motion to
dismiss.

With that said, as to the second and third assign-
ments of error, the state concedes that the trial court erred.
But the concession concerns the failure of the trial court to
orally impose the conditions in open court in defendant’s
presence, and the state does not concede defendant’s sub-
stantive arguments. The state asserts that the proper rem-
edy is to remand for resentencing. See State v. Keen, 304 Or
App 89, 90, 466 P3d 95 (2020). We accept the state’s conces-
sion and remand for resentencing.

Asto defendant’s first assignment of error, that chal-
lenge is unreviewable. See State v. Merrill, 311 Or App 487,
494, 492 P3d 722, adhd to as modified on recons, 314 Or App
460, 495 P3d 219 (2021) (holding that ORS 138.105(5), with
some exceptions, bars appellate review of challenges that
seek to invalidate convictions based on guilty pleas); State v.
Redick, 312 Or App 260, 491 P3d 87 (2021) (following Merrill
and rejecting the defendant’s due process arguments).

Remanded for resentencing; otherwise affirmed.



