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Before Ortega, Presiding Judge, and Shorr, Judge, and
Powers, Judge.

PER CURIAM

Count 1 reversed and remanded; remanded for resen-
tencing; otherwise affirmed.
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PER CURIAM

Defendant was convicted by jury verdict of delivery
of methamphetamine (Count 1) and possession of metham-
phetamine (Count 2). The jury was instructed that its ver-
dicts need not be unanimous, which was error under the
Sixth Amendment. See Ramos v. Louisiana, 590 US ___, 140
S Ct 1390, 206 L Ed 2d 583 (2020). The jury was unanimous
as to Count 2, but not as to Count 1.

On appeal, defendant argues that the trial court
plainly erred in giving the nonunanimous jury instruction,
that the error was structural error, and that both of his con-
victions therefore should be reversed. The state concedes
that defendant is entitled to reversal on the nonunanimous
count. We agree and accept the concession, and exercise dis-
cretion to correct the error for the reasons set forth in State
v. Ulery, 366 Or 500, 464 P3d 1123 (2020). As for defendant’s
structural error argument concerning the remaining con-
viction, he makes the same arguments that were rejected in
State v. Kincheloe, 367 Or 335, ___ P3d ___ (2020), and its
companion cases.

Count 1 reversed and remanded; remanded for
resentencing; otherwise affirmed.



