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PER CURIAM

Reversed and remanded.
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 PER CURIAM

 This case, in which defendant was convicted of 
fourth-degree assault, is before us a second time. The first 
time,

“[d]uring the bench trial, both the state and defense counsel 
submitted jury instructions, including special jury instruc-
tions requested by the defense. The special instructions 
provided, among other things, that the factfinder had to 
find that defendant ‘was aware of the assaultive nature of 
his conduct.’ Along with the instructions, defendant stated 
that, ‘under the analysis in [State v. Wier, 260 Or App 341, 
354, 317 P3d 330 (2013)], physical injury, whether serious 
or not, is a result element, and that as a result element for 
a crime in the criminal code, a culpable mental state must 
apply.’ ”

State v. Colby, 295 Or App 246, 247-48, 433 P3d 447 (2018) 
(brackets in Colby). The trial court declined defendant’s 
request to make a record of its ruling on the charged ele-
ments of the crime, explaining that it was rendering a ver-
dict based on credibility. Id. at 248. “In particular, the trial 
court did not explain what culpable mental state, if any, it 
determined applied to the result element of fourth-degree 
assault.” Id.

 In that first appeal, defendant challenged the trial 
court’s failure to make a record. We agreed that the court 
had erred in not doing that, explaining that, because we 
could not tell what legal standard the trial court had applied 
in adjudicating guilt, we could not determine whether it 
based its ruling on the correct legal premises. We therefore 
reversed and remanded the case so that the trial court could 
create a sufficient record for our review. Id. at 253.

 On remand, the trial court held a hearing to dis-
cuss the remand and took the matter under advisement. In 
its letter opinion, the court made no mention of the result 
element of fourth-degree assault.

 In this second appeal, defendant points to the trial 
court’s silence on the result element of fourth-degree assault 
and argues that the trial court failed to create a record ade-
quate for our review. Defendant contends that the trial court 
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failed to comply with our remand directions in Colby and 
that the trial court’s failure to create a record on the result 
element deprived him of an opportunity to seek meaningful 
appellate review of the trial court’s ruling. Defendant also 
asks for a new trial.

 We agree with defendant that it was error for the 
trial court, on remand, not to “explain what culpable men-
tal state, if any, it determined applied to the result element 
of fourth-degree assault.” Colby, 295 Or App at 248, 253;  
cf. State v. Statham, 62 Or App 841, 846, 662 P2d 368 (1983) 
(noting that we “remanded to the trial court to give defen-
dant a new trial ‘according to the directions’ of this court” 
and that the “trial court must follow those directions”). We 
again reverse and remand for the trial court to create a suf-
ficient record for our review. We reject defendant’s request 
that we direct the trial court to order a new trial.

 Reversed and remanded.


