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Ernest G. Lannet, Chief Defender, Criminal Appellate 
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Before Lagesen, Presiding Judge, and James, Judge, and 
Kamins, Judge.

PER CURIAM

Convictions on Counts 2, 4, and 6 reversed; reversed 
and remanded for merger of verdicts on Counts 1 and 3; 
remanded for resentencing; otherwise affirmed.
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	 PER CURIAM
	 Through a scheme that employed a Kool Aid packet 
and, later, a cigarette lighter in deceptive ways, defendant 
stole a total of three scientific calculators from Wal-Mart, 
two on one day and one on a different day. That led to con-
victions on three counts of second-degree forgery, ORS 
165.007 (Counts 2, 4, and 6). It also led to convictions on 
three counts of second-degree theft, ORS 164.045 (Counts 1, 
3, and 5). On appeal, defendant assigns error to the denial 
of his motion for judgment of acquittal on the three forgery 
counts, contending that there is no evidence that he engaged 
in any conduct that qualifies as forgery under ORS 165.007. 
Defendant also assigns as error the court’s failure to merge 
the guilty verdicts on Counts 1 and 3, noting that there was 
no pause between the thefts of the calculators involved in 
those counts and that no other provision of ORS 161.067 
operates to preclude merger on the facts of this case. The 
state concedes both errors. Having reviewed the record, 
we conclude that defendant’s assignments of error are well 
made and the state’s concessions are well taken.
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