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IN THE SUPREME COURT OF THE
STATE OF OREGON

Barbara ELLISON,
Plaintiff-Respondent,

v.
DEPARTMENT OF REVENUE,

State of Oregon,
Defendant-Appellant,

and

CLACKAMAS COUNTY ASSESSOR,
Defendant.

(TC 5177; SC S064092)

On appellant’s petition for reconsideration filed
December 1, 2017; considered and under advisement
February 21, 2018.

Denise G. Fjordbeck, Assistant Attorney General, Salem,
filed the petition for reconsideration on behalf of appellant.
Also on the brief were Ellen F. Rosenblum, Attorney General,
and Benjamin Gutman, Solicitor General.

Jack L. Orchard, Ball Janik, LLP, Portland, filed the
response on behalf of respondent.

Before Balmer, Chief Justice, and Kistler, Walters,
Nakamoto, Flynn, and Nelson, Justices, and Brewer, Senior
Justice pro tempore.*

BREWER, S. J.

The petition for reconsideration is allowed. The former
opinion is modified and adhered to as modified.

* Duncan, J., did not participate in the consideration or decision of this case.
Landau, J., retired December 31, 2017, and did not participate in the decision of
this case.
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BREWER, S. J.

The Department of Revenue has petitioned this
court to reconsider part of its opinion in Ellison v. Dept. of
Rev., 362 Or 148, 404 P3d 933 (2017). In that part of the opin-
ion, the court described what it believed to be the current
practice in the Tax Court as reflected in Chart Development
Corp. v. Dept. of Rev., 16 OTR 9, 14-15 (2001). The depart-
ment asserts, and taxpayer agrees, that the legislature may
have changed that practice by its later enactment of ORS
305.412.

This court has reviewed the parties’ arguments and
concludes that it is uncertain whether, if asked to reconsider
the practice described in its decision in Chart Development
in light of the legislature’s subsequent enactment of ORS
305.412, the Tax Court would reject that practice, or reaf-
firm it.! Because the answer is not necessary to our opinion,
and because we do not wish to foreclose the Tax Court from
considering the question in the first instance, the petition
to reconsider is allowed. The relevant paragraph, published
at 362 Or at 162, is modified to strike the remainder of the
paragraph after the first sentence and citation, and the
entire paragraph will read as follows:

‘Third, the Tax Court also had authority ‘to determine
the real market value or correct valuation on the basis of
the evidence before the court, without regard to the values
pleaded by the parties.’” ORS 305.412.”

We also modify a paragraph found on page 163 of
the opinion, deleting two sentences from the middle of the
paragraph. The modified paragraph will read as follows:

“First, the department’s suggestion that the sole ‘claim’
in a property tax appeal is ‘a request to determine the
actual value of the property’ obscures the fact that both
parties made their own requests for affirmative relief from
the BOPTA valuation. Viewed accordingly, even though the

1 Specifically: It is unnecessary for us to decide in this case whether, by giv-
ing the Tax Court authority to determine a real market value outside the range
of values pleaded by the parties, ORS 305.412 might have altered whether the
Tax Court has authority to confine its determination of real market value to the
range of values pleaded by the parties, based on considerations that it identified
in Chart Development or other appropriate considerations. Accordingly, we leave
that issue for future determination in the first instance by the Tax Court.
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Tax Court made a single determination of value on appeal,
it did so in the context of resolving countervailing requests
for affirmative relief from the BOPTA decision that, as per-
tinent here, effectively functioned as separate claims by the
parties.”

We conclude that the petition to reconsider does
not otherwise bring into question the opinion’s reasoning or
result.

The petition for reconsideration is allowed. The for-
mer opinion is modified and adhered to as modified.



