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IN THE SUPREME COURT OF THE 
STATE OF OREGON

DANIEL BRET GARGES,
Petitioner on Review,

v.
Jeff PREMO, 

Superintendent,
Oregon State Penitentiary,

Respondent on Review.
(CC 15CV26965; CA A161918; SC S064938)

On review from the Court of Appeals.*

Argued and submitted January 18, 2018.

Ryan O’Connor, O’Connor Weber LLC, Portland, argued 
the cause and filed the briefs for petitioner on review.

Robert M. Wilsey, Assistant Attorney General, Salem, 
argued the cause for respondent on review. Susan Yorke, 
Assistant Attorney General, filed the brief. Also on the brief 
were Ellen F. Rosenblum, Attorney General, and Benjamin 
Gutman, Solicitor General.

Before Balmer, Chief Justice, and Kistler, Walters, 
Nakamoto, Flynn, and Nelson, Justices, and Hadlock, Judge 
of the Court of Appeals, Justice pro tempore.**

NELSON, J.

The decision of the Court of Appeals is reversed. The 
judgment of the circuit court is reversed, and the case is 
remanded to the circuit court for further proceedings.

______________
 ** On appeal from Marion County Circuit Court, Courtland Geyer, Judge. 
284 Or App 313, 390 P3d 1124 (2017).
 ** Duncan, J., did not participate in the consideration or decision of this case.



798 Garges v. Premo

Case Summary: Plaintiff filed a petition for a writ of habeas corpus based on 
an allegation of serious indifference to his medical needs. He named Premo, the 
superintendent of Oregon State Penitentiary, as defendant. After the writ had 
been issued, plaintiff was transferred to a facility in a different county. It was 
uncontested that plaintiff ’s grievances regarding his medical care were unaf-
fected by the transfer, and that the decision to deny plaintiff the procedures he 
sought was controlled by a centralized Department of Corrections committee, 
rather than by a particular superintendent. The trial court dismissed plaintiff ’s 
case as moot, on the grounds that defendant Premo lacked physical custody of 
plaintiff or control over his medical care. Held: The transfer of a habeas plain-
tiff to a different correctional facility does not necessarily render the case moot. 
Mootness is a case-by-case determination that the court must make, based on 
facts regarding the requested relief. The habeas court erred as a matter of law in 
dismissing plaintiff ’s case on mootness grounds.

The decision of the Court of Appeals is reversed. The judgment of the cir-
cuit court is reversed, and the case is remanded to the trial court for further 
proceedings.



Cite as 362 Or 797 (2018) 799

 NELSON, J.

 This case concerns whether the trial court properly 
dismissed as moot plaintiff’s habeas corpus claim alleging 
serious indifference to his medical needs. The court dis-
missed the case because plaintiff had been transferred to 
a different prison. The Court of Appeals affirmed. Garges v. 
Premo, 284 Or App 313, 390 P3d 1124 (2017). It was uncon-
tested that plaintiff’s grievances regarding his medical care 
were unaffected by the transfer, and that the decision to deny 
plaintiff the procedures he sought was controlled by a cen-
tralized Department of Corrections committee, rather than 
by the superintendent of a particular prison. We allowed 
review, and now hold that transfers of inmates in circum-
stances such as these do not render moot an inmate’s claim 
of constitutionally deficient medical care. The trial court’s 
primary concern was that the currently named defendant 
no longer has custody of plaintiff; that fact, however, does 
not render the case moot. Accordingly, we remand the case 
to the trial court for further proceedings.

 In September 2015, while incarcerated at Oregon 
State Penitentiary (OSP), plaintiff filed a petition for a writ 
of habeas corpus in Marion County, naming as defendant 
OSP superintendent Jeff Premo. Plaintiff alleged that he 
was being denied necessary medical treatment for an ante-
rior cruciate ligament (ACL) tear to one of his knees. He 
asserted that defendant’s conduct amounted to cruel and 
unusual punishment, in violation of the Eighth Amendment 
to the United States Constitution and Article I, section 16, 
of the Oregon Constitution. Plaintiff alleged that he had 
severe pain and mobility problems, and that the Oregon 
Department of Corrections (DOC) had denied him both an 
MRI and surgery. The trial court issued the writ, requiring 
defendant to file a return. In his return, filed in November 
2015, defendant asserted that the conditions of plaintiff’s 
confinement were constitutional.

 By the time plaintiff filed his replication in 
December 2015, DOC had transferred him to Snake River 
Correctional Institution (SRCI) in Malheur County. In his 
replication, plaintiff asserted that the alleged deficit in med-
ical care had continued after his transfer, and he reiterated 
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the ongoing problems with his knee. Plaintiff submitted var-
ious exhibits, including a letter from his physician who had 
recommended knee surgery, medical progress notes from 
DOC documenting his pain and incapacitation, and com-
munications with DOC personnel. Plaintiff also submitted 
a note from DOC physician Dr. Becker, which recommended 
an MRI of both knees. Further documentation revealed that 
Becker’s recommendation went to DOC’s Therapeutic Level 
of Care committee (TLC) for review, and that the TLC had 
denied the MRI for unknown reasons.

 After plaintiff filed his replication, defendant 
moved to dismiss on the ground that plaintiff’s claim was 
moot because of his transfer to SRCI. Defendant argued 
that the proper defendant in a habeas corpus proceeding is 
the person having physical custody of the prisoner, and that 
defendant Premo, the OSP superintendent, no longer had 
physical custody of plaintiff. Defendant did not challenge 
the factual assertions in plaintiff’s replication, but argued 
that an Oregon Court of Appeals case, Keenan v. Hall, 202 
Or App 571, 123 P3d 812 (2005), rev den, 342 Or 253 (2006), 
established that a claim for deliberate indifference to medi-
cal needs is mooted by the transfer of a plaintiff to a differ-
ent correctional facility.

 In response, plaintiff argued that his transfer to 
SRCI did not render his claim moot. He submitted a decla-
ration in which he asserted that DOC had transferred him 
five times since September 2014,1 and that his medical care 
at each new institution was based on information contained 
in records transferred from the institutions where he previ-
ously had been incarcerated. At the hearing on defendant’s 
motion to dismiss, defendant admitted that plaintiff’s med-
ical care is controlled by “DOC, generally” rather than by 
a particular superintendent. Nevertheless, the trial court 
granted defendant’s motion, agreeing with defendant that 
plaintiff’s claim was moot because defendant Premo no lon-
ger had physical custody of plaintiff or authority over his 
medical care. The Court of Appeals affirmed the trial court’s 

 1 The parties at oral argument acknowledged that plaintiff has been trans-
ferred yet again and is now at the Two Rivers Correctional Institution in Umatilla 
County.
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dismissal in a per curiam opinion, citing Keenan. Garges, 
284 Or App 313.

 The writ of habeas corpus may be used to challenge 
either the authority for a person’s confinement or the con-
ditions of that confinement. ORS 34.360; ORS 34.362. A 
claim of indifference to medical needs is a type of conditions- 
of-confinement claim. See Billings v. Gates, 323 Or 167, 173, 
916 P2d 291 (1996) (analyzing the standard of medical care 
that Oregon prison officials owe inmates under Article I, 
section 16, which, among other things, prohibits “[c]ruel 
and unusual punishment”). When an inmate alleges depri-
vations of legal rights that are of the type that “would 
require immediate judicial scrutiny,” and “it also appears 
to the court that no other timely remedy is available,” that 
inmate can petition for a writ of habeas corpus to remedy 
the alleged deprivations. Penrod/Brown v. Cupp, 283 Or 21, 
28, 581 P2d 934 (1978).

 A defendant may move to dismiss a writ of habeas 
corpus after the writ has issued, “on the grounds that the 
pleadings, including the petition, the return, the replication 
* * * and any supporting evidence, demonstrate that plaintiff 
has failed to state or establish a claim for habeas corpus 
relief.” ORS 34.680. Under ORS 34.320, if a habeas plaintiff 
has been transferred to an institution in another jurisdic-
tion, the court “shall transfer” the case to the jurisdiction 
in which the other institution is located, unless the court 
“determines that by reason of the plaintiff’s transfer the 
claims * * * do not require immediate judicial scrutiny, or 
are otherwise subject to dismissal.” In this case, the habeas 
court granted defendant’s motion to dismiss the writ on the 
grounds that plaintiff’s claim became moot after he was 
transferred to SRCI. We review the trial court’s mootness 
determination for legal error.

 A case becomes moot when a decision on the merits 
“would resolve merely an abstract question without practi-
cal effect.” Warren v. Lane County, 297 Or 290, 293, 686 P2d 
316 (1984). Mootness results when a change in circumstance 
or some intervening event has eliminated the possibility 
that the requested relief can be provided. See, e.g., State v. 
Hemenway, 353 Or 498, 503, 302 P3d 413 (2013) (case moot 
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where the defendant passed away while case was under 
advisement); Mid-County Future Alt. v. Metro. Area LGBC, 
304 Or 89, 742 P2d 47 (1987) (case moot where legislature 
adopted a law that controlled the issue presented).

 Whether a case has become moot will depend on 
a factual determination regarding the potential impact 
of the court’s decision on the parties. In Dept. of Human 
Services v. A. B., 362 Or 412, 412 P3d 1169 (2018), this court 
recently considered whether the juvenile court’s dismissal of 
the Department of Human Services’ wardship over a child 
“necessarily” renders moot a parent’s appeal of the juve-
nile court’s judgment of jurisdiction, and concluded that it 
did not. Id. at 414. We explained that whether an appeal in 
that posture is moot will depend on the “particular circum-
stances presented”: If a parent can identify “practical effects 
or collateral consequences that * * * will result from the 
judgment,” then the burden is on the Department of Human 
Services “to persuade the appellate court that those conse-
quences are factually incorrect or legally insufficient.” Id. at 
414. The court then “determine[s] the existence and signifi-
cance of those effects or consequences and * * * decide[s] * * * 
whether an appeal is moot.” Id. at 426-27.

 The analysis outlined in A. B. applies equally here. 
Plaintiff argued that his habeas claim was not moot because 
he continues to suffer from constitutionally deficient medi-
cal care, and he provided evidence in the form of letters and 
medical records in support of his allegations. Defendant did 
not address plaintiff’s factual assertions, and in fact con-
ceded that plaintiff’s medical care was controlled by “DOC, 
generally” rather than by the superintendent of a particular 
prison. Defendant had the burden of demonstrating that the 
“effects or consequences” that plaintiff identified “are either 
legally insufficient or factually incorrect.” A. B., 362 Or at 
426. The habeas court did not hold defendant to that burden 
of persuasion; rather, it held that plaintiff’s case was moot 
solely because he had been transferred to a new prison and 
defendant, the superintendent of OSP, did not have custody 
of plaintiff or control over his medical care. In his briefing to 
this court, defendant fully acknowledges that the substance 
of plaintiff’s claim did not necessarily become moot upon 
transfer, because “[p]laintiff’s claim relates to the denial of 
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his requests for an MRI and for surgery[,]” and “[t]he evi-
dence supports the conclusion that the Therapeutic Level of 
Care Committee denied [plaintiff’s] request for an MRI[.]”

 Consistent with the mootness analysis described 
above, the plain text of ORS 34.320 indicates legislative 
intent that the transfer of a habeas plaintiff from one prison 
to another will not necessarily moot the plaintiff’s claim for 
relief. ORS 34.320 states, in relevant part:

 “If a [habeas] plaintiff has filed a petition in a court 
with jurisdiction over the proceedings, and the plaintiff is 
thereafter transferred to a place that is outside of the juris-
diction of that court, the court shall transfer the proceed-
ings to the circuit court for the judicial district in which 
the party is imprisoned or restrained. If the court in which 
the petition was filed determines that by reason of the 
plaintiff’s transfer the claims of the plaintiff do not require 
immediate judicial scrutiny, or are otherwise subject to dis-
missal, the court shall dismiss the petition.”

ORS 34.320. The text of ORS 34.320 states that the court 
“shall” transfer a habeas proceeding when the plaintiff is 
moved to a new jurisdiction, unless the court determines 
that the plaintiff’s claims are subject to dismissal “by rea-
son of the plaintiff’s transfer.” In other words, pursuant to 
ORS 34.320, the habeas court makes a case-specific deter-
mination as to whether a plaintiff’s transfer to a different 
facility has rendered that plaintiff’s case subject to dis-
missal. ORS 34.320 does not make transfer contingent on a 
plaintiff filing a new petition or amending his or her plead-
ings to reflect a change in custody; rather, it states that the 
court “shall transfer the proceedings”, suggesting transfer of 
a proceeding that preexisted the plaintiff’s move to the new 
jurisdiction.

 The legislative history of ORS 34.320 confirms that 
understanding. In 1999, the legislature amended ORS 34.320 
to add the sentences regarding transfer of jurisdiction. Or 
Laws 1999, ch 114, § 1. The Oregon Department of Justice 
requested those amendments to address the common-place 
occurrence that inmates would file petitions for habeas cor-
pus and subsequently be transferred to facilities in other 
districts. Testimony, Senate Judiciary Committee, SB 395, 
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Feb 8, 1999, Ex C (statement of Assistant Attorney General 
Thomas Castle). Judicial practice at that time was “not con-
sistent,” in that some courts ordered transfer of such cases, 
while others routinely dismissed. Id. The amendments would 
allow a habeas case to “follow” the plaintiff, unless the court 
determined that the transfer had altered the plaintiff’s cir-
cumstances such that his or her claim had become moot. 
Tape Recording, Senate Floor, Feb 24, 1999, Tape 66, Side A 
(statement of Sen Neil Bryant) (bill would allow the writ to 
follow an inmate to the county where he had been moved); 
Tape Recording, Senate Judiciary Committee, SB 395, Feb 8, 
1999, Tape 29, Side A (statement of Judge Ochoa) (dis-
missal is appropriate when transfer removes the harm at 
issue); Testimony, Senate Judiciary Committee, SB 395, 
Feb 8, 1999, Ex C (statement of Assistant Attorney General 
Thomas Castle) (“claims [that] are dependent on the partic-
ular institution where the inmate is housed * * * should not 
survive transfer”).

 Defendant may be correct that he is not a proper 
party to this action, and that the habeas pleadings will need 
to be amended to reflect that fact. As noted, ORS 34.360(1) 
provides that a habeas corpus petition must state the “officer 
or person by whom the party is imprisoned or restrained.” In 
Barrett v. Peters, 360 Or 445, 383 P3d 813 (2016), we clari-
fied that an individual so specified “is the appropriate defen-
dant in a habeas proceeding, whether he or she has physical, 
or only constructive, custody of the petitioner.” Id. at 457.

 The habeas statutes contemplate, however, that 
information regarding the identity of the “appropriate defen-
dant” may be unknown and subject to change. For exam-
ple, ORS 34.360(1) provides that a habeas corpus petition 
is required to allege “the place where, and officer or per-
son by whom the party is imprisoned or restrained, naming 
both parties if their names are known, or describing them if 
not known.” ORS 34.360(1) (emphasis added). ORS 34.430 
states that a writ of habeas corpus is sufficient “[i]f the offi-
cer or person having the custody of the person imprisoned 
or restrained is designated either by name of office, if the 
officer or person has any, or by the own name of the officer 
or person, or if both such names are unknown or uncertain, 
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the officer or person may be described by an assumed appel-
lation.” (Emphasis added.)

 We also note that ORS 34.640 provides that, after 
the habeas court has issued a writ, the court itself assumes 
control of the custody of a plaintiff and may order that 
custody be transferred: “Until judgment is given upon the 
return, the party may either be committed to the custody of 
the sheriff of the county, or placed in such care or custody as 
age and other circumstances may require.” (Emphasis added.) 
See Anderson v. Britton, 212 Or 1, 6, 318 P2d 291 (1957), cert 
den, 356 US 962, 785 S Ct 999, 2 L Ed 2d 1068 (1958) (plain-
tiff “was in the custody of the court until the proceedings on 
the writ were finally determined”). Thus, over the course of 
a habeas corpus proceeding, the identification of the proper 
defendant may be in question, and the habeas court itself 
may dictate a change in the plaintiff’s custody status. The 
habeas court has considerable latitude to bring the neces-
sary parties before the court.2 See Anderson, 212 Or at 6 
(noting that if the habeas plaintiff were entitled to relief, 
the warden of OSP could be made a party to the proceeding 
at a later point); ORCP 29 A (“A person who is subject to 
service of process shall be joined as a party in the action if 
(1) in that person’s absence complete relief cannot be accorded 
* * *.”); ORCP 30 (party may be “added by order of the court 
on motion of any party or of its own initiative at any stage 
of the action”).

 By transferring a habeas plaintiff to a different 
correctional institution, the Department of Corrections may 
alter the conditions of confinement such that a plaintiff’s 
claim that those conditions are unconstitutional becomes 
moot; when that occurs, the case is subject to dismissal 
under ORS 34.320 and ORS 34.680(1). Our holding is that 
such a transfer does not necessitate a finding of mootness. 

 2 Defendant has been equivocal about whether he believes the director of 
DOC could or should have been named as a defendant. He suggested in his brief 
to this court that the director might be the proper defendant, but at oral argu-
ment, he took the position that the superintendent at the facility where plain-
tiff is currently incarcerated is the only proper defendant, and that DOC might 
oppose joinder of the DOC director. Given our conclusion regarding the habeas 
court’s ability to bring the necessary parties before the court, we do not address 
defendant’s argument in that regard.
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Rather, mootness is a case-by-case determination that the 
court must make, based on facts regarding the requested 
relief. In this case, the facts dispositive to the mootness 
analysis are uncontested. Plaintiff alleged that he continued 
to suffer from constitutionally deficient medical care, which 
is controlled by a centralized DOC committee rather than by 
the superintendent of any specific penitentiary. Defendant 
did not prove that transfer of plaintiff to SRCI rendered it 
“impossible for the court to grant effectual relief.” Hamel 
v. Johnson, 330 Or 180, 184, 998 P2d 661 (2000) (internal 
quotation marks omitted). Instead, he acknowledged that 
decisions regarding plaintiff’s medical care were made by 
“DOC, generally,” and otherwise failed to respond to plain-
tiff’s factual assertions. On review in this court, defendant 
further conceded that the substance of plaintiff’s claim 
did not necessarily become moot upon transfer, because 
“[p]laintiff’s claim relates to the denial of his requests for 
an MRI and for surgery[,]” and “[t]he evidence supports the 
conclusion that the Therapeutic Level of Care Committee 
denied [plaintiff’s] request for an MRI[.]” On that record, 
the habeas court erred as a matter of law in dismissing 
plaintiff’s habeas claim on mootness grounds.

 The decision of the Court of Appeals is reversed. 
The judgment of the circuit court is reversed, and the case 
is remanded to the circuit court for further proceedings.


