662 March 22, 2018 No. 16

IN THE SUPREME COURT OF THE
STATE OF OREGON

ANGEL M. GOMEZ,
Petitioner on Review,

U

BOARD OF PAROLE AND
POST-PRISON SUPERVISION,
Respondent on Review.

(CA A161895; SC S065463)

En Banc

On petition for review filed November 29, 2017; consid-
ered and under advisement February 6, 2018.*

Andrew D. Robinson, Deputy Public Defender, Salem,
filed the petition for review. With him on the petition was
Ernest G. Lannet, Chief Defender, Office of Public Defense
Services.

No appearance contra.
PER CURIAM
The petition for review is denied.

Kistler, J., concurred and filed an opinion.

* On judicial review from a final order of the Board of Parole and Post-Prison
Supervision. 287 Or App 887, 403 P3d 817 (2017).
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PER CURIAM
The petition for review is denied.
KISTLER, J., concurring.

The Board of Parole and Post-Prison Supervision
deferred petitioner’srelease from prison for four years because
it found that she suffered from a present severe emotional
disturbance that made her a danger to the community. Our
statutes vest the board with the primary responsibility for
making that determination based on, among other things,
expert testimony from psychologists and psychiatrists. See
ORS 144.223(1) (authorizing a psychiatric or psychological
examination to assist the board). Appellate courts review
the board’s determination for substantial evidence. See ORS
144.335(3). We do not reweigh the evidence or substitute our
judgment for the board’s.

The evidence in the record shows that petitioner
was convicted of murder in 1981. Her two most recent psy-
chological examinations resulted in diagnoses respectively
of a personality disorder not otherwise specified and a
mixed personality disorder with antisocial and borderline
features. She had a lengthy criminal history before the mur-
der occurred, and the record permits the board’s implicit
finding that petitioner continues to minimize either her
role in the victim’s death or the significance of his death.
Given that record and our standard of review, it is difficult
to disagree with the Court of Appeals decision affirming the
board’s order and this court’s determination that this is not
an appropriate case in which to allow review.

I write separately to note an issue that the record
reveals—the board’s responsibility to ensure that trans-
gender inmates receive fair and equal consideration in
the parole system. Over the course of three psychological
reports that span a six-year period, it becomes increasingly
clear that petitioner is a transgender inmate, that her gen-
der identity is intertwined with her criminal history, and
that that intertwined experience may bear on the person-
ality disorders with which she was diagnosed. Despite peti-
tioner’s attempts to identify her gender to the psychologists
and the board, both repeatedly and incorrectly referred to
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her as if she were a man. Moreover, some of the remarks in
the psychologists’ reports could reflect a misunderstanding
of her gender identity and the effect it had on her diagnoses.
However, there is also evidence in the record from which the
board could conclude that the diagnoses legitimately reflect
a personality disorder that continues to make petitioner a
danger to the community.

Ultimately, our system gives the board primary
responsibility for determining whether the expert opin-
ions that it receives rest on legitimate criteria. Because
the board reasonably could have concluded that there were
legitimate reasons to defer petitioner’s release, I also would
deny review. However, the primary authority that the board
bears in this area imposes a concomitant obligation on it,
in the first instance, to ensure that its determination of the
risk an inmate poses to the community is not based on the
inmate’s gender, gender identity, race, or sexual orientation.
With that qualification, I concur in the court’s decision.



